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In the Court of Appeals of the District of Columbia. 


No. 2153. 

George A. Filler Company, Appellant, • 

V9. 

Wilson A. McCloskey. 


a Supreme Court of the District of Columbia. 

At Law. No. 50782. 

Wilson A. McCloskey, Plaintiff, 

vs. 

George A. Fuller Company and Otis Elevator Company, Cor¬ 
porations, Defendants. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration and Notice to Plead. 

Filed Jul. 18, 1908. 

In the Supreme Court of the District of Columbia. 

Law’. No. 50782. 

Wilson A. McCloskey, Plaintiff, 

vs. 

George A. Fuller Company and Otis Elevator Company, Cor¬ 
porations, Defendants. 

The plaintiff, Wilson A. McCloskey, sues the defendants the 
George A. Fuller Company, a corporation, and the Otis Elevator 
Company, a corporation, for that heretofore, to w T it, on the 9th day 
of August, 1907, and for some time prior thereto, the said defend¬ 
ant, the George A. Fuller Company, was engaged in the building, 
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erection and completion of a certain building in the city of 
Washington, District of Columbia, known as premises No. 723 15th 
Street, N. W. wherein was located an elevator shaft or an enclosed 
open space, extending from the bottom floor of said building to the 
upper story thereof, and in said elevator shaft was a certain elevator, 
which said elevator had as its motive power electricity and was 
moved up and down the elevator shaft or enclosed space from the 
bottom of said building to the top thereof, said elevator shaft con¬ 
taining openings at each door for passengers to get on and off; that 
in order to balance said elevator large weights are provided, which 
are attached to said elevator by means of steel cables, which said 
weights move along and near to the side of said elevator be- 

2 tween the said elevator and the wall enclosing said open space 
known as the elevator shaft, so that as the elevator moves up, 

the weights move down and view versa as the elevator comes down, 
and so that at the fifth story of said building which is ten stories in 
height the elevator and weights meet, and the plaintiff says that the 
said George A. Fuller Company then and there employed a certain 
other company known as, to wit, Robert E. Mackay Company to 
paint the said elevator shaft in its various parts, and that said Rob¬ 
ert E. Mackay Company entered upon such work and the plaintiff 
says that he was then and there in the employ of the said Robert 
E. Mackav Companv and was by them directed to do the manual 
work of the painting of said shaft, as aforesaid, and that he then and 
there, wit, on the day and year aforesaid was engaged in such 
work/^fhat in order that the said Robert E. Mackay Company, its 
agents and employees might more conveniently and expeditiously 
paint the said elevator shaft as aforesaid, the said George A. Fuller 
Company entered into an agreement with said Robert E. Mackay 
* Company for hire, to operate said elevator, so that said company’s 
employees might stand on top of the elevator and that it might be 
/ lowered or raised as was necessary in the painting of said shaft and 
to start and stop said elevator whenever and wherever requested by 
this plaintiff, so that he might continue to paint or to alight from said 
elevator; that in pursuance of said contract for use of said elevator, 
the defendant the George A. Fuller Company, employed the Otis 
Elevator Company to run and operate the said elevator, to stall and 
stop the same at such times and at such places during the 

3 time that said elevator shaft was being painted as this plain¬ 
tiff or any other employee of said Robert E. Mackay Com¬ 
pany, who might he engaged in the painting of said shaft, might 
designate; that it then and there became and was the duty of it, the 
said George A. Fuller Company to so operate or cause to be operated 
said elevator, as the said plaintiff’s employer of any of its employees 
engaged in said painting work might designate, and not to start the 
said elevator, or if started, not to carry said elevator farther than 
might be designated as aforesaid, and it then and there became the 
duty of the said defendant Otis Elevator Company, to execute the 
requests of the plaintiff’s firm or any of its employees engaged in 
said work, among whom was the plaintiff, and especially not to 
start said elevator, or if started not to carry the same beyond the 
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point designated^hat said plaintiff on the day aforesaid had finished 
his work, he then being on top of the said elevator, below the sec¬ 
ond floor, requested the said defendant Otis Elevator Company, its 
servants and employees to stop said elevator at the second floor, so 
that he might get off and alight therefrom; but the said defendants 
not regarding their said duties in the premises, did so negligently, 
carelessly and recklessly operate and caused to be operated said ele¬ 
vator, that the same was carried up to the fifth floor where the said 
weights and elevator meet, as aforesaid in direct violation oL-the 
request of the plaintiff; to stop the same at the second floojdfthat 
by reason of such carelesslessness. negligence and recklessness the 
plaintiff’s right leg was caught between the elevator and the 

4 iron weights aforesaid in such manner that one of the ten¬ 
dons was permanently severed at or about the ankle; that 

the bones of his right foot were fractured and his foot and leg were 
otherwise crushed and mangled: that by reason of such injury due 
to the carelessness, recklessness, and negligence of the defendants 
as aforesaid, he the plaintiff then and there became and was very 
sick, weak and distempered and remained so for a long time to wit, 
from said day to the present time and still suffers, and will continue 
to suffer great pain from said hurts; that he was, is and will continue 
to be deprived of the free use of the said leg by the said injuries; 
which said injuries are of a jiormanent character; that by reason of 
the hurts and injuries aforesaid, he has been prevented and will be 
permanently prevented from pursuing his trade, that of a painter, 
and is and will be permanently disabled and prevented from pur¬ 
suing any occupation requiring manual labor; and the plaintiff was 
also put to great expense, to wit, in the sum of $500 in the attempted 
cure of his said hurts and injuries, all to the damage of the plaintiff 
in the sum of $10,000. wherefore he brings this suit and the plaintiff 
claims of the defendants the sum of $10,000, besides cost of suit. 

S. V. HAYDEN, 

Attorney for Plaintiff. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
dav of the service hereof: otherwise judgment. 

S. V. HAYDEN, 

Attorney for Plaintiff. 

5 Separate Plea of the Otis Elevator Company. 

Filed Jul. 28. 1908. 


Now conies the defendant, the Otis Elevator Company, and for a 
separate plea to the declaration of the plaintiff filed in the above 
entitled cause savs that it is not guiltv as therein alleged. 

Mr KENNEY & FLANNERY. 

Attorneys for the Defendant 

the Otis Elevator Company. 
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Plea of Defendant George A. Fuller Co. 
Filed Aug. 11, 1908. 


Now comes the defendant George A. Fuller Company and for a 
plea to the declaration in the above entitled cause, says that it is not 
guilty in manner and form as in the said declaration alleged. 

EDW. S. DUVALL, Jr., 

Attorney for Defendant, the 

George A. Fuller Company. 

6 Joinder in Issue Upon Plea of Otis Elevator Company. 

Filed Aug. 11, 1908. 


The plaintiff joins issue on the |>lea of the defendant, the Otis 
Elevator Company. 

S. V. HAYDEN, 

Attorney for Plaintiff. 


Joinder in Issue to Plea of Defendant George A. Fuller Company. 

Filed Aug. 24, 1908. 


The plaintiff joins issue on the plea of the defendant, the George 
A. Fuller Companv. 

S. V. HAYDEN, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, November 20, 1908. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

Upon consideration of plaintiff’s motion filed herein he is 
7 hereby granted leave to forthwith amend the writ and his 
pleadings herein, viz: 1. By striking out the name “Wil- 
lien” where the same appears therein and inserting the name “Wil¬ 
son” in lieu thereof. 
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2. In the twentieth line of the third folio of plaintiff’s declara¬ 
tion, after the word “plaintiff” strike out the word “left” and in¬ 
sert in lieu thereof the word “right,” and after the word “his” in 
the twenty-third line of the same folio strike out the word “left” 
and insert the word “right.” 

And it is further ordered that the pleadings of the defendants 
he allowed to stand as though fded to the plaintiff’s declaration as 
amended. 


Memoranda. 

October 13. 1009.—Verdict for Defendant, Otis Elevator Com¬ 
pany. 

October 19. 1909.—Verdict for Plaintiff for $5425. against George 
A. Fuller Co. 


Supreme Court of the District of Columbia. 

Wednesday, October 20th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

* * * * * * * 

8 Tt appearing that under the Rule of Court, judgment on 

verdict should be entered herein in favor of the Otis Elevator 
Company, one of the defendants, it is so ordered. Wherefore, it is 
considered that the plaintiff herein take nothing against said de¬ 
fendant Otis Elevator Company, that said defendant go hereof with¬ 
out day, be for nothing held, and recover of plaintiff its costs of 
defense to be taxed by the clerk, and have execution thereof. 

Friday, October 29. 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

Now comes on for hearing defendant’s motion for a new trial 
herein, upon consideration whereof, it is ordered that said motion 
be, and the same is hereby overruled and judgment on verdict is 
ordered. Wherefore, it is considered that the plaintiff herein re¬ 
cover of defendant herein, the sum of Five Thousand Four Hun¬ 
dred and Twenty-Five Dollars, for his damages as aforesaid as¬ 
sessed, with interest from this date, together with costs of suit to be 
taxed bv the clerk, and have execution thereof. 

From the aforegoing, the defendant by its attorneys, in open 
court, notes an appeal to the Court of Appeals of the District of 
Columbia. 

Thereupon, upon motion of defendant the penalty of a bond to 
operate as a supersedeas, is hereby fixed in the sum of Eight Thou¬ 
sand Dollars. 
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9 Memoranda. 

November 1, 1909.—Appeal bond approved and filed. 

December 13. 1909.—Bill of Exceptions submitted and time to 
file record in Court of Appeals extended from time to time to and 
including March 15, 1910. 


Supreme Court of the District of Columbia. 

Thursday, February 24, 1910. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted herein now orders 
the same of record nunc pro tunc. 

Bill of Exceptions. 

Filed Feb. 24, 1910. 

******* 

Be it remembered, that at the trial of this cause before the Honor¬ 
able Chief Justice Clabaugh of the Supreme Court in and for the 
District of Columbia, and a jury regularly empanneled and sworn 
to try the issues pending between the plaintiff and the defendants, 
counsel for the plaintiff, to maintain the issues on his part joined, 
produced as a witness Helge O. H. Murray, who, having been first 
dulv sworn, testified that he was a draftsman and that he made a 
drawing of the east elevator in the Hibbs Building at 723 15th 
Street Northwest in this City. That said drawing is hereto an¬ 
nexed. That the top of the elevator, from measurements 
10 made bv him. was twelve inches in height and dome shaped; 

that the extreme measurement of the elevator was four feet 
eleven and one-half inches in width and depth with a flat surface or 
rim six and one-half inches in width, on top of the elevator and 
lying between the dome and the four edges of the top; at the top 
of the elevator and secured thereto were two sets of cross beams, 
one set arranged diagonally of the other and intersecting at the 
center of the top of the car; that the width of one set of cross-beams 
was ten and one-half inches and the width of the other set two 
inches and that from the top of the beams to the rim or flat surface 
of the roof of the elevator was thirty-three inches while it was twenty- 
seven inches from the said flat surface to the bottom of the beams; 
that the counterweight of the elevator was twenty-eight inches in 
width and operated with or.o inch of clearance between it and the 
rim or flat surface aforesaid, the said counterweight being located on 
the east side of the car : that to the south of the counterweight there 
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was a space of seventeen inches on the aforesaid flat surface or rim 
measuring to tne front edge of ti«e top of the car; *‘iat the dome 
was of sheet metal and tout the entrance to tne car. viewing the 


top in plan, was in the south side. 

Upon cross examination, by counsel for the defendant the George 
A. Fuller Company, the witness testified that the elevator tracks 
were located in opposite corners of the shaft, one set of tracks being 
at the back thereof and on the same side with the counterweights 
while the other set was located at the front of the shaft, both sets 
being in line with the wider set of cross-beams. 

Upon cross examination by counsel for defendant, the Otis Eleva¬ 
tor Company, the witness also testified that the elevator top was all 
closed and that on top of the dome there was a surface two 
11 feet square. 

Upon further cross examination, by counsel for defendant, 
the George A. Fuller Company, the witness testified that the afore¬ 
said cross-bars were fixed to the car by being supported on the top 
thereof and to one set of said cross-bars were connected the shoes that 


slide upon the elevator tracks; and the distance on the aforesaid rim 
from the front of the car to the weights measured seventeen inches. 


The examination of said witness being concluded, Wilson A. Mc- 
Closkey, plaintiff, was produced as a witness in his own behalf and 
testified as follows: 

That he is the plaintiff in this case. In the month of May, 1909, 
he examined the elevator that has just been described in the Hibbs 
Building. It is in the same condition now that it was on August 9, 
1907; that he is a painter thirty-six years old employed on August 
9, 1907, at the Hibbs Building, 7*23 15th Street ; that he was paint¬ 
ing the elevator shaft. They were painting the east shaft. They 
commenced on the tenth floor and worked down. They had finished 
their work as far as they could, down to the bottom floor without 
working under the elevator, lie asked Joe (meaning Mr. Locke) 
to take them up to the second floor and to leave them off there so 
they could get under the elevator and go down to the bottom floor. 
Locke started the car and when he got to the second floor he made 
a pause as t hough he were .going to stop the car and all at oncejie 
—■ slirtScTagain and before witness co uld regain " "BjmseffTRr" 


in 11 le imgllliJ.' Ill 1 standing right where he 
—■ *w r "t l TT>t slue of ille elevator between the 

12 opening that is the front door. Witness then indicated this 
point on the drawing. He was standing with one foot be¬ 
hind the other on the six inch ledge or rim. The elevator paused 
at the second floor and then the operator ran him into the weights 
on the fifth floor. When they got to the second floor and made no 
effort to stop, witness changed the brush under his arm and went 
to make an effort to open the door. He had 
mi ght say, had sort of c.(mj ^tovi^uu^-Ulld all 41 W rortrien-he started 


umg bfc frH we m* 4he weights 
le top oi ine car. lie was held in that position just about 
five minutes. Mr. Renner, the man who was working with him 




IB flW-TTEW) 
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oil the car, helped to extricate him. \\ itness had a paint box and 
stippling brush in his hands. The leaders were completely cut 
off the back of his leg and his heel was smashed. The bones were 
broken. He was taken to the Emergency Hospital and was there 
about six weeks or may be eight weeks, lie then went home and 
remained at home two weeks and then went to the Providence Hos¬ 
pital for a skin grafting operation. He remained at that hospital 
eight weeks and then went home and kept going to the dispensary 
of the Providence Hospital for treatment. Later on, on the 6th day 
of June, he went to the Garfield Hospital and was there four weeks, 
in the year 1908. Since then he went to the Garfield Hospital last 
winter and was there about eight weeks. The tendon was severed 
and the bones of the heel were broken. The effect is that he is not 
able to do anv work and not able to be on his feet much. 

13 He has an iron shoe or an iron sole to enable him to get 
around at all. At this point the witness exhibited his in¬ 
jured foot to the jury. He has not much use of his foot now. It 
swells up and pains him when he is on his foot for any length of 
time. At this time the wound is open and discharging. Since re¬ 
ceiving the injury he has not done any manual labor and has not 
been able to. lie tried but could not do it. He is now a night watch¬ 
man at the Central Union Mission, getting two dollars a week, but 
got only one dollar at first. Ilis wages as a painter were twenty- 
one dollars a week. lie is also a paper hanger. He spent about 
$175 on account of his injuries. When he went to the hospital he 
was there in the free ward, except at Providence Hospital. While 
there he paid one dollar per day. At the Emergency, Dr. White 
was Superintendent. At the time of the accident he was working 
for the Mackay Company of New York. A man named Locke was 
running the elevator. Witness knew him. The Mackay Company 
was doing the painting in the Ilibbs Building. A couple of men 
were in the elevator at the time, lie does not know who they were. 
Witness did not exercise any control over the operator. He had 
nothing to do except to inform the operator where he wanted to go 
and where he wanted the operator to take him. That is all he had 
to do with the operating. He told the operator that he wanted to 
stop at the second floor. He told the operator to take them up to 
the second floor and leave them off: that they wanted to get under¬ 
neath the elevator. They were on top of the car and wanted the 

operator to take them to the second floor and get off so as to 

14 ride down to the bank floor and get out and get under the ele¬ 
vator to go to work. Mr. Kenner stood on the south side of 

the car next to the door. 

Upon cross examination by counsel for the defendant, the Otis 
Elevator Company, the witness testified as follows: 

Q. How long had you been working on the elevator shaft? A. 
That morning, you mean? 

Q. No; I mean altogether. A. I don’t remember; I worked at 
different times. 

Q. Can you not tell us whether you had been working there cov¬ 
ering a period of a week or two weeks or three weeks? A. You see 
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it was a day and then half a day and back and forth so on, and I 
could not recall exactly. 

Q. This accident happened on what day? A. On the 9th of 
August, 1907. 

Q. And when did you go to the Ilibbs Building and begin to 
paint the elevator shaft? A. 1 could not tell that. 

Q. You had been at work about the shaft for about three weeks, 
had you not? A. I worked there at different times. 

Q. And you were using the elevator-car in painting the shaft, 
were you not? A. Yes, sir. 

Q. As a sort of travelling stage, going up and down? A. Yes, sir. 
Q. How many painters worked with you on the shaft? A. Some¬ 
times there were four of us. No, there were only two of us on the 
inside, onlv two on the inside. 

15 Q. Who was the boss of the men who were working on 

the inside? Q. Who was the boss of the painters? Robert 

Minte. 

Q. What is his position with the McKay Company? A. He was 
foreman. 

Q. Was he inside the shaft working on the car with you? A. 
No sir. 

Q. Who was in charge of the men while they were working on 
the shaft? A. Well, I most generally was; 1 was in charge that day. 
That is, I directed them. 

Q. Yes, you directed them that day. Minte would tell you what 
to do and then you would tell the men? A. No, he didn’t tell me; 
he simply told us to go in there and paint the elevator and touch up 
the spots, and of course one or the other of us had to give the com¬ 
mands or instructions. 

Q. So that day you were giving the instructions or commands? 
A. Yes, sir. 

Q. And you were the one who told the elevator operator how to 
move the car up or down as you wanted it moved. Mr. Renner 
didn’t do that, but you did it that day, did you not? A. I asked 
him that time. 1 don't know whether Renner asked him or not. 

Q. Renner was working with you? A. Yes sir. 

Q. Had you finished all your painting on the shaft that morning? 

\ XT • 

. No, sir. 

Q. The roof of the elevator was a closed roof, was it not? 
10 A. It was a sheet iron top, I believe. 

Q. And there was no way of your being seen by the eleva¬ 
tor operator from the inside of the car, was there? A. No, sir. 

Q. To communicate with the elevator operator you would have 
to call to him, would you not, in a loud voice? A. Speak in a loud 
voice? It was very easily heard. It was open all around the car. 

Q. That is, it is open on one side, is it not? A. Well, it is open 
on the front. I din’t know about the sides, whether there is lattice 
work on the sides or not; I don’t recall that. 

Q, Is it not a fact that there are two cars running up in twin- 
shafts? A. Yes sir. 

Q, With an open-lattice work around the doors and simply an 

2—2153a 
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opening between the two cars, and the balance is brick work ma¬ 
sonry? A. Ye* sir. There are cross-beams along between the cars. 

Q, How long had this elevator operator been operating the car; 
had he been there all the time, all the three weeks that you were 
employed on the shaft? A. I think so. 

Q. You knew him pretty well, didn’t you? A. Yes sir. 

Q. You knew him well enough to call him by his first 
17 name? A. Joe; ves. 

Q. And he called you by your first name? A. I don’t 
know what he called me. I guess he called me Mac. 

Q Was anybody present when you told Locke, the elevator 
operator- A. Mr. Kenner was right by me. 

Q. Were you inside the car; I mean were you on top of the car 
then, or outside the shaft? A. On top of the car. 

Q. Where were you on the first floor? A. On top of the car at 
the first floor. 

Q And you wanted to get off at the second floor? A. Yes, sir. 

Q. And the roof of the car was pretty close to the second floor, 
was it not? A. It was perhaps ten feet; I could not say. May be it 
was ten feet, but that would be a guess. 

0. Did Locke hear what you said? A. He must have; he started 
the car. 

Q. Did he make any response to vou? A. I could not say; I don’t 
recall. 

Q. Did you make any effort to find out whether Locke under¬ 
stood you wanted to get off at the second floor? A. No; I didn’t 
make any effort because 1 would tell him in a distinct, loud voice, 
where 1 wanted to go, and he would take us there. 

Q. Ho you called to him that you wanted to get off at the second 
floor, and w lien \ ou ^ tarti. (1 you assumed that he heard what 
lb you told him? A. Yes, sir. 

Q. But you cannot say positively that Locke did hear you? 
A. 1 don’t know what he started the car for if he didn’t hear me. 

Q If you had not given instructions at all, and somebody was 

getting on-- A. lie was not supposed to carry passengers when 

we were working there; 

Q. And he was not supposed to operate the car without receiving 
a direction from you, was he? A. I don’t think so, not when we 
were in danger up there all the time. 

Q. lie was only to take the car up and‘down when you told him 
to do it, was he not? A. Yes sir. 

Q. And on this occasion you told him you wanted to get off at 
the second floor? A. Yes sir. 

Q. That would require the moving of the car how many feet? A. 
1 suppose ten or twelve feet. I could not say, but it would be along 
there somewhere. 

Q. W as Mr. Renner standing on the rim of the car, or standing 
on the flat surface on top of that dome? A. lie was on the rim. 

Q. How big was that fiat surface on the dome of the car? A. Up 
on top? 

Q. Yes. A. I don’t know; but I don’t think it is over 
three feet. 
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Q. Three feet square? A. Yes; I don’t know whether it is that 
much. 

Q. That was about twelve inches above the rim where you w’ere 
standing? A. I believe it is twelve or fourteen inches or something 
like that. 

Q. And this rim was only about six and a half inches wide? A. 
Yes sir. 

Q. That is, there was a distance of about six and one-half inches 
between the side where the weights ran up and down and the rounded 
part of the dome? A. How is that? 

Q. This ledge was about six inches from the side where the 
weights w’ent up and down to the rounded part of the dome w'as it 
not? A. Six and a half inches, I believe. 

Q. What were you doing while standing there? A. I just finished 
my work where 1 stood, and as I only had a few’ feet to go I asked 
him to carry us up there. 

.1. In working on top of the car in that shaft off and on during 
three weeks you had seen where the weights hung and w’here they 
passed, had you not? A. Yes sir. 

Q. And you knew they passed about the fifth floor somewhere, 
did vou not? A. Yes sir. 

Q. That is, the weights of the car, ascending and descend- 
20 ing w’ould meet about the fifth floor? That is, the weights 
passed about the fifth floor? A. Yes sir; the fifth floor. 

Q. On which side of the shaft w’ere the weights? A. They w’ere 
on the east side. 

Q. That was the side you w’ere standing on? A. That w’as the 
side I w’as standing on. 

Q. Did you not regard that as a rather dangerous place to stand, 
the east side of the car where the weights were? A. Not w’here I 
was standing; I w’as standing with my feet in, in the clear. 

Q. Were you talking to Renner? A. I don’t know’ that I was, 
not then. 

Q. Had Locke, at any time during those three w r eeks, ever re¬ 
fused to start the car and stop the car and run it when you wanted 
to go up and dow’n? A. No; I don't think so; I don’t know’ whether 
he had or not. 

The Court : I did not catch that. 

Mr. Flannery: I asked him whether Locke had ever refused to 
start the car or stop it when he asked him to, in obedience to his 
directions, and he says he thinks not. 

By Mr. Flannery: 

Q. Well, if he had done so, you would remember it, w’ould you 
not? A. Sir? 

Q. If he had refused to take you up or bring you down you would 
remember it, w r ould you not? A. I think so. I don’t remember 
it. 

And to the best of your recollection he did not do it? A. 
Not to my knowledge. 
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Q. What sort of an elevator was it? A. It was an Otis Elevator/ 
Is that what you mean; the make of the elevator? 

Q. No; I mean was it an electric elevator or what is called a 
hydraulic elevator? A. It was an electric, I think; I am not cer¬ 
tain that it was an electric elevator. 

Q. While you men were working around there the elevator was 
operated at a very low rate of speed, was it not? A. I think it ran 
just about the same as it does now. It runs pretty fast. 

Q. If it was running the same as it does now, how could you 
paint the shaft from the dome to the elevator? A. How could we? 

Q. Yes. A. Why. the elevator was standing still when we were 
working. 

Q. But when you were touching up this elevator shaft, a spot here 
and a spot there, it w r as running very slowly, was it not? A. He 
wnuld raise me up or drop it down a couple of feet, wherever we 
wanted — go, and then we would stop just at the spot we wanted 
to be. 

Upon cross examintion by counsel for the defendant the (leorge 
A. Fuller Company, witness testified as follows: 

Q. How long were you working inside the elevator shaft 
2*2 the day of the accident? A. The morning of the acci¬ 
dent? 

Q. Yes. A. I don't remember, but I think about nine o’clock or 
half-past nine. 

Q. What time did you go to work? A. Half-past seven. 

Q. What work did you do before you went to work in the eleva¬ 
tor shaft? A. I don't understand your question. 

Q. You say that you started to paint the elevator about nine 
o’clock. A. No; about half-past seven. 

Q. I misunderstood you, then. What time did this accident 
occur? A. It was about nine or half-past nine; I could not tell 
exactly. 

Q. How many coats did you put on that elevator shaft or on the 
wall? A. Well. I helped put on different coats. T don’t know- how T 
many were put on. 

Q. How long were you engaged in helping to put on different 
coats? A. I could not recall that. I worked there from time to time. 

Q. W as it two or three days or a week? A. I expect it w r as per¬ 
haps a week. 

Q. Was it more than a w^eek? A. I could not say. 

23 Q. Could it have been more than a w T eek? A. I could not 
say. 

Q. After you put on the different coats, vou said you did some 
touching up. What did that consist of? A.' The spots on the w^all 
where plaster had been broken out and plastered up. 

Q. And that required you to direct the elevator operator to go up 

and down \erv slowly, did it not? A. I didn’t ask him to carrv me 
verv slowlv. 

#/ t 

The Court: You are going over the same thing. 

Mr. Duvall: This is more partieularlv to the work he did 
that particular day. But will change that line of examination 
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Q. At any time that you were working on that elevator, did you 
have it held in one position for any length of time? A. It would 
be held there until we got through painting. 

Q. Now. on this day, when this accident occurred, you say you 
dropped from the tenth floor to the first floor touching up spots, 
and then at the first floor vou sav vou wanted to go to the second 
floor to get off. A. Yes, sir. 

Q. And you say that there was a pause at the second floor and 
you reached to open the door: is that correct? A. 1 don’t know that 
! reached. T placed the brush under my arm. I had a paint box 
and a paint brush under my arm. a stippling brush; and T made an 
effort to get ready to open the door, but T don’t think I reached. 

Q. What did the effort consist of? A. Changing the brush under 
my arm. 

24 Q. And the elevator was still in motion? A. It was just 
about to stop, and T made the change and it started again. 

0. Tt was still moving? A. Tt stopped and started. 

Q. What length of time did that consume, that stopping and 
starting again? A. T could not tell you. 

Q. Whom did Lock work for. do you know? A. Ho was work¬ 
ing for the Fuller Construction people. T understood. 

Q. You understood that? A. Yes sir. 

Q. Do you know whom he was working for? A. T am pretty 
sure of it-. He told me so. 

Q. How do you know that? A. He told me he was. 

Q. Locke told you he was? A. He said he was paid by the Fuller 
people. 

Q. When did he tell you that? A. He told me that in the pres¬ 
ence of Mr. Havden. 

Q. When was that? Will you tell me when this was that you had 
that conversation? A. T cannot, recall, but it was down to the Mun- 
sey Building. 

Q. Was anyone else present besides Mr. Hayden and yourself? 
A. No: and Mr. Locke. 

Q. Where did your painters keep your materials while 

25 you were working there? A. Wo had been keeping them on 
the fifth floor, but the shop had been moved to the other 

building. 

Q. Did you have any materials stored in this building on the day 
of the accident? A. No sir. 

Q. You say that the elevator went beyond the second floor. What 
effort, if any. did you make to have tbe elevator stopped? A. What 
effort did T make? 

Q. Yes. A. Nothing more than to ask him to leave me off at the 
second floor. 

Q. T mean when you found that the elevator was going beyond 
vour destination, what effort did vou make to have him stop it? A. 
T didn’t pretend to make any effort. He started with a jerk and 
threw me out of balance, and before T could get up T was fast in the 
weights. 

Q. You mean you had no time between passing the second floor 


14 


GEORGE A. FULLER CO. VS. WILSON A. MC CLOSKEY. 


and the fifth floor to do anything to stop the elevator? A. That is a 

short distance from the second Moor to the fifth floor. 

Q. You made no outcry whatever when vou lost vour balance? 

A. It confused me and T didn't have anv chance to make any out- 

•/ «/ 

crv. 

%j 

26 Q. Did Kenner say anything? A. Renner didn't know 
what to think about it. I don’t think he did. 

Q. You know where the tracks are that that car ran on? A. I 
know where they are, but 1 don't know whether I can locate them. 

Q. Who painted those tracks on the outside? A. Well, T think 
I helped to do it. although I could not say. 

Q. And you knew that elevator weights were located very close 
to those tracks? A. Yes sir. 

Q. And you knew that they passed the car between the fourth and 
fifth floors? A. Yes sir. 

Q. Near the fifth floor. Did you ever have occasion to use the 
cross-bars over the top of that car while painting the shaft? A. Did 
I ever have occasion to us* the cross-bars? 

Q. Yes. for a place to stand. A. No; we never made use of them. 
Q. You never list'd them? A. We sometimes would hug up in 
there. 

Q. You never got on top of the cross-bars? A. No sir; I don’t 
remember that. 

Q. A\ hv. on this occasion, did you not stand on the cross bars 
instead of standing on the ledge? A. No, sir; T stood on the ledge. 

Q. Was not the cross-bar there a better place to stand or 

27 sit? A. No, sir. 

Q. A\ hv not? A. It was 33 inches high, and it was nar¬ 
row, and you would get up there and there would be no place to 
balance yourself. 

Q. And you could not perch up on those cross-bars and catch 
hold of the cable and be in a safe position? A. Well, T don’t know. 

I suppose T could have got in- 

Q. No; T don’t mean to get in. 1 mean to sit up on the cross¬ 
bars. A. No sir. 

Q. It would bo trouble to pull yourself up there, would it? A. 
It would be quite a load when you had your hands full of stuff. 

Q. Where was your left foot.'Mr. McCloskev? A. Mv left foot? 
That was as far as I could get it along towards the south corner of 
the car. like T was standing on the east side. 

Q. Show just exactly the position that your right foot maintained 
towards the car: was it at right angles to the edge of the ear? A. I 
stood like that (indicating), on the ledge. 

Q. It was at right angles to the ledge of the car wasn’t it; it was 
not on a slant? A. Tt was on a slant, yes; along o n a six-inch piece 
T was trying to get mv foot over. 

Q. T understand that, but was your foot straight across the ledge 
or was it on a slant with the ledge? \. Lengthwise. 

Q. Lengthwise or crossways? A. It. was lengthwise as 
much as I could twist mv feet around to have it. 

Q. Was your left foot on the south side of the elevator or the east 
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side? A. My foot was on the side of the doorway; just like that 
(indicating). 

Q. Turn around to that second figure. I don’t understand 
whether vour left foot was on the left side there. You see the second 
figure there. A. My left foot was right here (indicating). 

Q. Which way was the toe tainted? A. Towards the door. 

Q. Which way was the toe of the right foot pointed? A. The 
same way. 

Q. Towards the door? A. Yes sir. 

Q. What were you holding on to? A. I was not holding to 
nothing; there wasn’t nothing to hold to. 

Q. Is it not a fact that Mr. Locke used to repeatedly warn you to 
look out for those weights while you were riding on top? 

Mr. Hayden: Objected to. 

A. Never; he never did. 

The Court : He says he never did. 

By Mr. Duvall: 

•/ 

Q. Were you not warned just before this car started up to look 
out for the weights? A. No sir. I always told the men 

29 working there to look out for the weights and was careful 
myself. 

Mr. Duvall: 1 want to ask the witness to identify a signature on 
these cards. Do vou want to look at them, Mr. Havden? I think 

•7 ' •/ 

you have seen those. 

Mr. Hayden: Yes; these are all right. 

By Mr. Duvall: 

Q. Now, I will ask you to take these time cards and look them 
over and see if those cards contain your signature. Is that your 
signature on the first card (handing witness a card)? A. (After 
examination.) That is my signature. 

Q. Look at the time on that and tell me if that is correct. The 
date of that card is June 17th, is it not? A. Yes sir; June 17th. 

Q. How many hours of work that day? A. Eight hours. I could 
not recollect whether that is correct or not, but I expect it is. 

Q. You were paid for eight hours that day? A. Yes sir. 

Q. You worked eight hours on the 17th of June in the Hibbs 
Building? A. Yes sir. 

Q. Is that correct? A. Yes sir. 

Q. And you were paid for eight hours? A. Yes sir. 

30 Q. Look at the next card. A. June 18th. 

Q. Eight hours that day? A. Yes sir. 

Q. Is that correct? A. I suppose it is. 

Q. And you were paid for eight hours? A. I expect so. 

Q. If you are in doubt about that, say so. A. I would not swear 
to it, but that is my signature. 

Mr. Hayden: I think I may be able to shorten this proceeding. 
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I have entered into a stipulation to admit all these time-sheets in 

evidence, and that thev are correct. 

* 

Mr. Duvall : The rea«on I want him to identify these cards is 

•/ 

that I want to ask him what work he was doing on these differed 
dates. 


Bv Mr. Duvall: 

Q. I will ask you if between the 17th of June—the 17th, 18th, 
19th and 20th—up to the end of June, if you can state what work 
you were doing? A. I could not. 

Q. You worked full time during the first, second, fifth, sixth, 
eighth, ninth, tenth and twenty-ninth of July, 1907. Can you state 
what work you were doing? A. The twenty-ninth? 

Q. Except the twenty-ninth when you made four and a half 
hours. A. I could not recall now. 

Q. You can not say you were doing any work there then 

31 or not? A. I suppose I might have worked in there; I could 

not sav whether I did or not. 

•/ 

Q. On the first of August there were eight hours that you put 
in. Could you tell what work you were doing on the first, second, 
third, sixth, and seventh of August? A. Is not that on the other 
building, the Union Trust Building? 

Q. No; this is all the Ilibbs Building. You put in eight hours 
on the first, four hours on the second, eight hours on the fifth of 
August, eight hours on the sixth of August, the seventh of August 
eight hours, the eighth of August eight hours. Those are the days 
previous to the accident? Now. can you tell us whether you were 
in that east shaft or the other shaft during those days? A. I cannot 
recall whether I worked in either one of them during those days. 

Q. You would not sav that you did not work in them? A. I 
would not sav I did. 

Q. But these three hours on the ninth of August- A. Yes, 

1 was hurt that morning and I was working there then. 

Q. And you say that you were at the Garfield Hospital, Mr. Mc- 
Closkey, for some weeks. Were you there for treatment all the 
time? A. Yes sir. 

Q. You did no work while you were there? A. No sir. 

Q. You started to say, in answer to a question put to you by your 
counsel, that after the elevator came down you directed the 

32 operator, and then you were stopjied, and on the next ques¬ 
tion you changed that to say, ‘‘I asked him?” A. Yes sir. 

Q. Why did you make a change from “I directed him”? A. 

Well, I asked him; it is all I could do. 

Q. No; T mean why did you change the form of your answer? 
A. For the simple reason that I could not tell him what to do. I 
was not his boss or anything like that. 

Q. Then you did not like the form of your first answer? A. I 

don’t know about that. Of course it was up to me to ask him. 

Q. That is the best explanation you can give for the reason you 
changed vour former answer? A. Yes sir. 
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The witness being recalled further testified that he did not think 
Minte was in the District of Columbia at this time; that he went to 
Providence Hospital for a skin grafting operation which was per¬ 
formed by Dr. Mitchell. Skin about three and one-half inches by 
seven inches was taken from his thigh for this. The purpose of 
wearing the brace on his leg and ankle was to keep his foot from 
running sideways and getting crooked. 

On cross examination he testified that he thought he went to the 
Providence Hospital in the month of November; that at the time 
of the accident the first set of blocks ran by him. It was some¬ 
where in there (indicating on the drawing) the first set of blocks 
ran by him. 

33 Examination of said witness being concluded, Newton D. 
Renner was produced as a witness in behalf of the plaintiff 

and testified that he was a painter and decorator employed by the 
Robert E. Mackav Company on August 9th, 1907, and on said date 
was painting in the said elevator shaft at the Hibbs Building, with 
the plaintiff, and touching up spots; that they had come down to 
the first floor and he was standing on top of the elevator, at the 
front thereof, facing the door and that McCloskey was standing at his 
left, in the place where said McCloskey stood when he, McCloskey 
finished work; that the top of the elevator was about ten feet below 
the second floor; that the plaintiff told Joseph Locke, the elevator 
operator, to take them to the second floor so they could get off and 
go underneath the car; that he did not hear Locke make any re¬ 
sponse; that Locke started the car shortly after; was about to stop 
at the second floor, just about paused, and then went on; that his 
back was to McCloskey and that he did not notice McCloskey’s 
position after they started up; that he did not observe what effect 
the starting had on McCloskey; that they were taken above the 
fifth floor and then the car stopped suddenly; that he asked McClos¬ 
key what was the matter and McCloskey said his, McCloskey’s foot 
was caught; and that was the first he knew what happened. 

Upon cross examination by counsel for defendant, the George A. 
Fuller Company, the witness testified that he did not hear McClos¬ 
key make any commotion after the elevator passed the second 

34 floor and that the pause of the elevator did not have any effect 
upon him, Renner; that he did not notice anything while the 

elevator was going up and in a few minutes McCloskey was caught 
and that was all he knew; that on the dav of the accident he made a 
statement to Mr. Fisher, superintendent for the George A. Fuller 
Companv, telling how the accident occurred and that on that occa¬ 
sion he did not remember but possibly he might have said that the 
car did not stop at the second floor and that he might have said that 
he and McCloskey stood just where they were and did not change 
their positions; that on the day of the accident and while he and 
McCloskey were on top of the elevator they rode up and down 
quite oilen; that on the trip which the car made when the accident 
occurred he was holding on to the wire cables from which the car 
was suspended, and that he and McCloskey did not stand on the 
3—2153a 
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cross bar* on top of the car because they had only a short disi nice to 
and did not need to. 

Thereupon the witness was asked the following: 

Q. How many times did you pass the fifth floor? A. That I 
don’t know. 

Q. Was that often or not? A. Well, I don’t know. 1 could not 
say how often it was. 

Q. Was it more than once or twice? A. You see they were haul¬ 
ing passengers up and down there now and then. 

Q. That is not in response to the question. I asked you 

35 if you passed the fifth floor more than once? A. As well as 
1 can remember we got on at the fifth floor and went on up 

to the top of the shaft and then came down, worked down to the 
bottom. But 1 think between that time we probably went up and 
down several times with passengers. 

Mr. Duvall: 1 ask that that part of the answer of the witness be 
stricken out. 

The Court: 1 think that is responsive. 

Mr. Duvall: 1 asked him how many times they passed, and he 
said something about passengers. 

The Court: 1 think he said he passed several times painting and 
several times carrying passengers. Is that what you said? 

The Witness: Yes sir. 

Mr. Duvall: 1 did not so understand him. 

Q. And you were on top all that time? A. Yes sir. 

Q. And Mr. McCloskey was there, too? A. Yes; he was also 
there. 

Q. Were you holding to anything when the elevator was going 
up the last time? A. ^ es, 1 was holding to the wire ropes, the 
cable. 

Q. That carries the car? A. Yes. 

Q. What did Mr. McCloskey have hold of, if anything? A. I 
don’t believe he had hold of anything; 1 don’t know, though; I 
could not sav. 

36 Q. Is there any reason that you know of why you could 
not have stood on those' cross-bars on the top of the carriage? 

A. We could not work from those. 

Q. I mean when you were not working; could not a person stand 
there? A. We had a short distance to go and we did not need to- 
we would just go up a short distance. 

On redirect examination the witness testified that if they had been 
going beyond the fifth floor they would have prepared themselves. 

The examination of the said witness being concluded. Ramsey W. 
Scott, was produced as a witness in behalf of the plaintiff, and testi¬ 
fied that he was in the elevator business and was the local manager 
of the Otis Elevator Company; that he knew that the Otis Elevator 
Company, a defendant in this case, was furnishing a man by the 
name of Joseph Locke for the running of an elevator, at the Hibbs 
Building but he could not state under what arrangement the said 
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Locke was so furnished, as any such arrangement was verbal and 
very likely made between the foreman of the Otis Elevator Company, 
in charge of the work at the said Hibbs Building, and a repre¬ 
sentative of the George A. Fuller Company; that he did not make 
the arrangement himself; that the said Joseph Locke, was the per¬ 
son referred to bv witnesses in this cause; that the Otis Elevator 
Company supplied the man to run the aforesaid elevator and care 
for the machine; that said man ran the ear during the day and 
cleaned the machine in the evening to have it in readiness 

37 for the next day; that this elevator operator was paid by the 
defendant, the Otis Elevator Company, and that the George 

A. Fuller Companv was charged $3.00 a dav, bv the Otis Elevator 
Company, for the running of the car bv this man and the hills were 
paid by the said Fuller Company: and that the defendant, the Otis 
Elevator Company, had not formally turned over the elevator to 
Mr. Ilibbs the owner of the Building. 

On cross-examination by counsel for the defendant, the George A. 
Fuller Company, the witness testified that the operator was Joseph 
Locke and that he was earned on the time hooks of the Otis Elevator 
Company, defendant herein, and that the Otis Elevator Company 
charged the George A. Fuller Company $3.00 a day and double pay 
for overtime, which was for the sendee in mnning the car or elevator, 
and looking after the machinerv: that he knew that on or about the 
5th of March 1007. the defendant, the George A. Fuller Company, 
requested the Otis Elevator Company to get a temporary elevator, 
one without a cage on it. in running order so that the George A. 
Fuller Company could get the use of it but did not recall when 
such temporary elevator was made ready or installed in the tracks; 
that the defendant, the Otis Elevator Company, had a separate and 
independent contract with Mr. Hibbs the owner of the building to 
construct the elevators in the aforesaid building: and that it was 
probably about .Tune 1908, although he does not remember the 
date, that the defendant, the Otis Elevator Company, turned the 
elevators over to the said owner and received final payment on said 
contract, under the certificate of the architect; that he could not 
recall when it was that the passenger cages were put in place 

38 upon the platforms of the aforesaid elevators; that he may 
have seen the painters using the aforesaid elevators; that 

Joseph Locke was continued in the employ of the Otis Elevator 
Company until the elevators were turned over to the owner, Mr. 
Hibbs. and remained in their emplov for some time after the work 
of the Otis Elevator Company, installing the elevators in the Hibbs 
Building, was finished; that in the early part of the aforesaid work 
the said Joseph Tx>cke was engaged in the erection of the aforesaid 
elevators and subsequent to that Locke took care of the elevators and 
machinery and cleaned them, also acting as the operator therefor; 

Thereupon witness was aked the following: 

“0. And your company allowed those elevators to be used by 
the George A. Fuller Company and you charged them for such use; 
is that true? A. We charged them for the service of a caretaker 
and operator. That is the only charge that I recall. 
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“Q. I thought that that included the service of the machinery 
and elevator? A. We made no charge for the use of the machines. 

We charged them for some materials. 

“Q. But you did make a profit on the operator’s salary, on his 

wages? A. Yes. 

And the witness further testified: 

That the foreman of the defendant, the Otis Elevator Company, I 
employed at the aforesaid Ilibbs Building, kept an account of the 
time that the George A. Fuller Company used the elevator 

39 and that said foreman reported the time, so taken as afore- 2 
said, to the defendant, the Otis Elevator Company; 

Thereupon the witness was asked the following: 

Q. What became of the elevators after the George A. Fuller Com¬ 
pany stopped using them; did you stop your elevators and take your 
man off them? A. We cleaned them and made such adjustments 
as was necessary to complete the plant. 

“Q. T mean after the Fuller Company had completed the build¬ 
ing and turned the building over to the owner, what did you do 
with the elevators; did you stop them dov'n and take your men off 
or did you continue the elevators in operation until you turned the 
elevators over to the owner? A. No; T think that as soon as the 
Fuller Company had no further use for our man we took him away. 

“Q. That is, it is your impression that you took him away, but 
you do not know personally, do you? A. He may have been there 
a short time afterwards giving instructions to the operators who 
were employed by the owner. 

“Q. During the time that Locke was running that elevator, was 
he not also engaged in assisting to install your elevators in the 
building for the owner. You say he was a helper ; was he not also 
engaged in that work? A. Tn installing elevators? 

“Q. In helping to install; did he not only operate the elevator, 
but assist the mechanics in getting the plant readv to turn 

40 over to the owner? A. At that particular time he was fur¬ 
nished to the Fuller Company; he was engaged in nothing 

else. At that time he was simply running the car and taking care 
of the machine. 

And the witness further testified: 

That when a temporary elevator was installed, as aforesaid, to 
hoist building materials for the defendant, the George A. 
Fuller Company, the Otis Elevator Company started to operate 
the aforesaid elevator with the said Joseph Locke or some 
other emplovee of the said Otis Elevator Companv but the 
hoisting engineers objected to that and the Otis Elevator Company 
was compelled to take its employee off and a hoisting engineer was 
employed in his stead while building materials were being handled; 
that after the Otis Elevator Company stopped running the elevator 
to hoist building material, it. the aforesaid Otis Elevator Company, 
put its own employee on the elevator again to operate it. 

And thereupon the cross examination of the said witness was 
suspended bv counsel for defendant, the George A. Fuller Com- 



GEORGE A. FULLER CO. VS. WILSON A. MC CLOSKBY. 21 

pany, for the purpose of moving the Court to strike out certain 
parts of the testimony, on cross examination of the witness, Wilson 
A. McCloskey, and thereupon the following colloquy occurred; 

“Mr. Duvall: Before I resume the cross examination of Mr. 
Scott, I wish to make a motion which I should have made at the 
conclusion of Mr. McCloskey’s testimony, to strike out certain matter 
that was in there, on the ground that it is hearsay. My only excuse 
for not making the motion at the time is that at that par- 

41 ticular time there were some interruptions and I over-looked 
the matter until Mr. McCloskey left the witness stand. I 

will read from the testimony, of Mr. McCloskey: 

“(Reading:) 

“Q. Whom did Locke work for, do you know? A. He was work¬ 
ing for the Fuller Construction People, I understood. 

“Q. You understood that? A. Yes sir. 

“Q. Do you know whom he was working for? A. I am pretty 
sure of it. He told me so. 

“Q. How do you know that? A. He told me he was. 

“Q. Locke told you he was? A. He said he was paid by the 
Fuller People. 

“I move to strike that out, because it is hearsay, and also it is a 
declaration by a servant that would not be binding on the Fuller 
Construction Company. 

“The Court: Well, gentlemen, it goes to the weight of the testi¬ 
mony and if it had come out in the examination in chief, I think I 
should have sustained the objection. But you were cross examining 
the witness. He repeated that several times as you insisted upon 
the inquiry. Now it will have to stay in there. 

“Mr. Duvall: It was not responsive to the question I asked him. 

“The Court: Just read it again. 

“(Mr. Duvall read aloud the testimony as above recorded.) 

“Mr. Duvall (continuing): My question was directed to 

42 his personal knowledge and he responds with hearsay, and 
it is not responsive. 

“The Court: You see though, if that were allowed then cross 
examination might be indulged in and counsel take the chances of 
getting what they want, and if they did not care for it, ask that it 
be stricken out. Now that would not be proper, on the ground that 
this man was repeating the conversation. 

“Mr. Duvall: It is not entirely on the ground that this man was 
repeating conversation. It is on the further ground that the declara¬ 
tion of Locke to the witness was not one which would bind the 
George A. Fuller Company, and for that purpose was incompetent 
for evidence, under the decision in the Vicksburg case. 

“The Court: Tt is ruled every day that declarations made by 
motormen or conductors will not bind the corporation, and such an 
objection is sustained, but here you brought this out yourself. I 
don’t think it would be proper to grant the motion, for the reason 
that it was brought out in cross examination and not objected to at 
the time. 

“Mr. Duvall: Your Honor will allow me an exception? 

“The Court: Yes.” 
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And thereupon the witness further testified that the elevator oper¬ 
ator. Joseph Locke, was first employed and placed on the pay roll 
of the Otis Elevator Company bv the latter’s superintendent who 
was supposed to pass upon Locke’s qualifications as a workman. 

Thereupon, the defendant, the George A. Fuller Com- 
43 panv introduced in evidence the following invoice, admitted 
by counsel to have been delivered by defendant, the Otis 
Elevator Company, to the defendant, the George A. Fuller Com¬ 
pany, which was in words and figures, as follows: 

Philadelphia, August 14, 1907. 

Geo. A. Fuller Company, Munsev Building, Washington, D. C. 

“Hibbs Building.” 

To Otis Elevator Company, Dr. 

F-2072. One man to take care of elevator and operate 


same during month of July:— 

26 days at $3.00 for 8 hour day. $78.00 

Overtime: 27 hrs. “ $6.00 “ “ “ “ . 20.25 


$98.25 

F-2148. One man to take care of elevator and operate 
same from Aug. 1st to 15th. 

9 days at $3.00 for 8 hour day. $27.00 

6VL» hours at $3.00 for 8 hour day. 2.34 

Overtime:—% “ a day for 9 days at $6. per day. 3.38 


$32 72 

F-1976. 18 75 Amp. Noark Fuses 250 volts. 

12 Reg. #F 7794 F-l Noark Fuses. 

25# Elevator Grease 
18 Lubricating candles 

2# Waste. $19.75 


44 Report of Time on Iiibbs Building (July). 
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Report of Time on Hibbs Building (August). 
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45 The receipted voucher, showing payment by defendant, 
the George A. Fuller Company, to defendant, the Otis Ele¬ 
vator Company, of the aforesaid invoice, less certain counter charges, 
was then identified by the witness and introduced in evidence by 
counsel for the defendant, the George A. Fuller Company, the 
amount of the voucher being $65.00. 

The witness further testified that he had copies of other bills for 
similar service covered by the aforesaid invoice, that was, for the 
operation of the elevators; that the elevator operator, Joseph Locke, 
was, he thinks, taken into the employ of the Otis Elevator Company 
previous to the construction of the said Hibbs Building, but about 
this he is not certain; that the arrangement referred to by him, in 
his examination in chief, which he understood existed between his 
company and the George A. Fuller Company related only to the 
use of a temporary make-shift elevator in the Hibbs Building for 
hoisting building material, and not for the services of a passenger 
elevator and that the George A. Fuller Company was to operate such 
temporary make-shift elevator, but at the time aforesaid he placed 
Joseph Locke upon the aforesaid temporary elevator to run it for 
the reason that the Otis Elevator Company was responsible to the 
owner for turning over the elevators in a satisfactory condition, and 
the Otis Elevator Company did not want the George A. Fuller 
Company to put on an inexperienced man; that the Otis Elevator 
Company wanted someone there who could look after the mainte¬ 
nance of the machinery; that previous to the time that the operator 
Locke was employed under this arrangement; a hoisting 

46 engineer ran the car and the said Locke was there to clean 
the machines and look out for them; that later the said 

Locke served the two-fold purpose; 

Thereupon the witness was asked the following questions: 

“Q. Do you not know that you started to operate that elevator 
with Locke or some other employee of the Otis Elevator Company, 
and that the hoisting engineer objected to that? A. Yes, I believe 
that is so. 

“Q. And you had to take your man off? And you had to put a 
hoisting engineer on while they were handling building material; 
is not that true? A. Yes; I believe that question came up. 
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“Q. After you stopped running the elevator to hoist building 
material you put your man back on again; is not that true? A. 
Yes sir. 

“Q. Mr. Scott you stated in answer to a question by the Court, on 
page 42 of the record, it appears, that you had no personal knowledge 
as to the arrangement between your company and the Fuller Com¬ 
pany, but you thought you had some time-sheets, and a letter from 
Mr. Fisher, of the Fuller Company. Have you that letter with you? 
A. Yes. If I may leave the stand I will get it. 

(Witness produced a package of letters.) 

“Q. You need not take time to find that now. I want to ask you 
now about this man lxx*ke. Where did you get Locke, where did 
the Otis Elevator Company get Locke? A. I don’t know. 

47 ‘‘Q. Who employed him? Did you employ him person¬ 
ally, or one of your foremen; who put him on your pay roll? 

A. Our superintendent usually employs workmen, and he probably 
did. 

“Q. Did he pass upon Ivoek’s qualification for that work? A. He 
would be supposed to. 

“Q. The invoice and receipts which were shown to you yesterday 
and the statement of time which you charged the Fuller Company 
began on the 1st of July and ran to the 15th of August. That is 
correct, is it not? You remember this voucher which you gave (in¬ 
dicating)? Just look at that and state if it is correct? —. -. 

**Q. I will ask you to examine those papers in connection with 
that voucher and ask you if you have anv knowledge of any other 
bills rendered to the Fuller Company for the service of that elevator 
or those elevators in the Hibbs Building? A. You mean other than 
in July? 

“Q. Yes. A. Yes sir; there are. 

“Q. Bills for the use of the elevator? A. Yes sir. 

“Q. Have you those bills with you? A. T think T have carbon 
copies of them. You probably have the bills: that is, the Fuller 
Com pan v has the bills. 

“Q. Will you produce carbon copies you have of any bills you 
have against the Fuller Company? A. I think T have them 
here. 

48 “Q. What I asked you was whether you had any bills 
against the Fuller Company for similar service to the Fuller 

Company, for the use or for the service which you covered in this 
invoice here; that is, for the operation of that elevator? 

The Witness: Yes. T have some carbon copies of bills right here. 

By Mr. Duvall: 

“—• Let me ask you about this. When was Locke taken into the 
employ of the Otis Elevator Company; was it previous to the con¬ 
struction of this Hibbs Building? A. I think so, although I am not 
certain. 

“Q M as it not a fact that the arrangement which you understood 
existed between your company and the George A. Filler Company 
related merely to the use of what is termed a temporary make-shift 
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elevator in that building for hoisting building materials, and not for 
the sendees of a passenger elevator? A. Yes. 

“Q. If that be so, who was to operate that temporary make-shift 
elevator—you, or the George A. Fuller Company? A. The George 
A. Fuller Company. 

“O- The George A. Fuller Company was to operate that? A. 
Yes. 

“Q. Then, why did you put Locke upon the elevator—he being 
your employee—why did you put him tiiere to run that temporary 
elevator? A. For the reason that we were responsible to the 
owners for turning over the elevators in a satisfactory 

49 condition, and we did not want them to put on an inexpe¬ 
rienced man. We wanted someone there who could look after 

the maintenance of the machinery. Previous to the time that Locke 
was employed under this arrangement, an engineer, I think a hoist¬ 
ing engineer ran the car, and Locke was there to clean the machines 
and look out for them. Later Locke served the two-fold purpose. 

“Q. Let me ask you this, is it not a fact that at that time you did 
not carry Locke upon the time book of the Otis Elevator Company, 
and did not pay him; the time you sent Locke there to operate that 
make-shift or temporary elevator, is it not a fact that he was on the 
time books of the Fuller Company, or his wages paid by them? A. 
1 know that on the date of the accident- 

“0. No; 1 am asking another question. I will ask the stenog¬ 
rapher to read the question. 

(The stenographer read the question as above recorded.) 

By Mr. Duvall: 

‘O- Do you understand the question? 

Mr. Flannery: 1 tlunk that is a very indelinite question. 

Air. Duvall: 1 will add to that question, this then: 

"0. That was prior to July 190 i ? A. 1 don't know. 

*0. \ou don t know that? You have already stated that you 
know that you were to furnish Locke, and that tiiere was a protest 
from the hoisting engineers? A. Yes. 

50 “0. And Locke was taken oh, and the Fuller Company 
then had to employ hoisting engineers. What was done with 

Locke then; was he still continued in the building to look after the 
machinery and the elevators, to see that they were properly kept 
up? A. To what time have you reference? 

“Q. Prior to July, 1907; prior to the day of this voucher (indi¬ 
cating) ? A. That, 1 do not recall. 

“Q. Is it not a fact that after the hoisting of building material 
had ceased in that building, this arrangement, the Fuller Company 
made, ceased and at the time you installed the passenger cages upon 
those platforms you then put Locke back upon the time books and 
pay roll of the Otis Elevator Company and put him inside the car 
and made him look after the car and machinery? That was the end 
of June, was it not, 1907? A. Why did the Fuller Company pay 
for his time if he was not rendering them a service? 

“Q. Don’t ask me questions; 1 am asking you a question. I 

4—2153a 
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want to a<k you Why was it that Locke was carried on the pay roll 
of the Fuller Company up to the time that you put passenger cages 
on, but after that you took him back in your employ and he took 
full charge of the car and ran the car and you made him look after 
the machinery? 

Mr. Flannery: 1 do not see that that is material at all. 

The Court: The objection is sustained on the ground that it 
assumes something that is not in the testimony. 

51 Mr. Duvall: I will withdraw the question, then and put 
it in this form. 

Bv Mr. Duvall: 

“Q. Have you any more definite idea now than you had yesterday 
as to when vou installed vour passenger cages on the platform? A. 
No. 

“Q. Prior to July PJ07, was it not? A. 1 don’t know. 

*‘Q. 1 will ask you why was it that Locke was taken into the em¬ 
ploy of tiie Otis Elevator Company on or about July 1st, 1907, when 
you state that he was paid by the George A. Fuller Company some 
time while that temporary elevator was being used? 

Mr. Flannery: I object to that question. I do not think we 
ought to assume facts that are not in evidence. If Mr. Duvall has any 
facts in reference to Lock's prior service, he can go to work and put 
those facts in evidence and examine Mr. Scott; but 1 do not think it 
is proper to assume facts that are not in evidence and try to bring 
out an answer to confuse the witness. 

Mr. Duvall: This witness has testified that these were the bills 
rendered to the Fuller Company for the service of the elevator and 
for the operator; that is for the full use of the machines. And that 
was according to the statements he has made. Of course, that is 
contrary to our contention; but nevertheless it is in evidence that on 
the 14th of August, they rendered bills in a certain sum, for $150.72, 

for different items, such as taking care of elevator and op- * 

52 erating the same, and for fuses, elevator grease, lubricating 
candles and waste, and so forth. It also appears that Locke 

was the man who was running this elevator. Further, it appears that 
this man Locke was in the employ of the Otis Elevator Company 
and he was selected by the Otis Elevator Company. Me was sent 
there to look after the machinery of the Otis Elevator Company. He 
was paid by the Otis Company. In other words, prior to July 1st, 
1907, he was paid by the Fuller Company, for some time prior to 
that; and then on the first of July they commenced to pay him and 
charge it to the Fuller Company, a different amount of wages. Now 
1 ask you why that was? 

The Court: Is that your question why that is? 

Mr. Duvall: Yes, why it was that "there was a transfer of this 
man from the books of the Otis Elevator Company to the Fuller 
Company. When the temporary elevator was in place, he was 
transferred to the Fuller Company, and then afterwards he was trans¬ 
ferred back from the Fuller Compauy to the Otis Company. 



GEORGE A. FULLER CO. VS. WILSON A. MC CLOSKEY. 


27 


That was at the time this bill was rendered, or at least at the first 
date in this bill. 

The Court: If that is what your question means I do not under¬ 
stand it. 

Mr. Flannery: Where is the evidence of transfer? 

Mr. Duvall: In the statement of the witness that this bill cov¬ 
ered services, for an operator, and the testimony is that Locke was 
running that elevator all the time. 

Mr. Flannery: Hut where is evidence of transfer from one pay 
roll to another? 

(Further discussion followed.) 

The Court: Ask the direct question. I do not recall now what 
the witness said about that. Ask him, in the first place, whether 
thev did transfer him from their books. 

53 Mr. Duvall: I will accept your Honor's suggestion and 

a*k that question. I was under the impression that I had 
put it before. 


By Mr. Duvall: 

“Q. Is it not a fact that when you sent Lock to the Hibbs Build¬ 
ing the George A. Fuller Company then paid his wages, and not the 
Otis Elevator Company? A. May I sav to the Court- 

The Court: No; answer yes or no first, and then make any ex¬ 
planation you wish to. 

“A. My recollection in that regard is too indefinite to be able to 
answer the question. 

“Q. What do you mean by “too indefinite”? Have you any 
knowledge as to that at all? You stated yesterday that you had 
time sheets showing that this man was charged to the Fuller Com¬ 
pany at this time, did you not? A. Yes, sir. 

“Q. Now, did those time sheets also show whether he was charged 
to the Fuller Company in April of the same year? A. I don’t re¬ 
call. I can look at the time sheets and see. 

“Q. Suppose you do, then, Mr. Scott. 


Mr. Flannery : While the witness is looking for that, your Honor, 
I simply want to suggest to the Court that, it seems to me that this 
whole line of examination is utterly immaterial to the issues here. 
We are not concerned with what arrangement existed between the 
Fuller Construction Company and the Otis Elevator Com- 
54 pany at the Hibbs Building prior to the time of the accident 
or in reference to some other building prior to the time of the 
accident. We are concerned with the arrangement in force at the 
time of the accident. 

(Argument and discussion followed.) 

The Court : As I have tried to suggest several times, I must con¬ 
fess that I have been confused myself as to what was being sought. 
T thought it was to test the witness. 

Mr. Duvall: This is to that point; also testing his credibility. 
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The Court: I do not exactly see how you can test his credibility 
by trying to show that in April there was some arrangement made 
that was terminated the first of July. As I understand, you in- 
sisted that something was done that the witness agrees to. 

Mr. Duvall: I merely asked him the question why that was. 
why he took this man Locke back when passenger elevators were 
installed, when the cages were put on. 

Mr. Flannery: I believe in confining the testimony to the is¬ 
sues of the case. I see no reason for testing the credibility of the 
witness, a witness whose credibility has not been attacked. I see 
no ground for such a suggestion. 

Mr. Duvall: Well. I will put it in another form. I do not want 
to hurt the feelings of the witness. 

The Court: What was the question? 

Mr. Duvall: T a«ked him why it was that this man was trans¬ 
ferred? 

55 (Upon request the stenographer repeated the question as 

follows:) 

“Q. Now. did those time sheets also show whether he was charged 
to the Fuller Company in April of the same year? A. T do not re¬ 
call. T can look at the time sheets and see. 

“Q. Suppose you do. then. Mr. Scott.” 

The Court: You can answer that question. 

By Mr. Duvall: 

“Q. Can you ascertain whether in April Mr. Lock was on those 
time sheets? A. The time sheets which ] have for April are for 
making some repairs which have no reference to this running of 
tiie passenger car. I have some time-sheets for May. for nearly the 
whole month of May. 

“Q. No: T asked you about April? A. I see none for April. 

“Q. Then, what have you to sav as to whether he was in the 
employ of the Otis Elevator Company in April or not? 

Mr. Flannery: I object to that. 

The Court: Objection sustained, and you may have an excep¬ 
tion. 

Mr. Duvall: Now T will renew the question I put before. T do 
not think it was answered. 

The Court: What was it? 

5f> By Mr. Duvall: 

l ‘Q. Why was it the Otis Elevator Company did not pay Locke 
for services at the Hibbs Building between the time that he was 
sent there bv the Otis Elevator Company, some davs between the 
time he was sent there and the first of July, and was afterwards 
paid directly by the Otis Elevator Company and not bv the Fuller 
Company? 

Mr. Flannery: We object to that. 

The Court: Objection sustained. 

Mr. Duvall: Me ask vour Honor to note an exception. 
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The Court: The objection is sustained on the ground that the 
question assumes a state of facts, which has not been proven. 

. Mr. Duvall: The Court will allow an exception. 

The Court: Yes. 

Bv Mr. Duvall: 

‘‘Q. There is no question, is there, that Locke was in your em¬ 
ploy at the time these bills were rendered, from July, 1907, on; is 
there? A. No. 

Thereupon the witness having been asked the following: 

“Q. Then what have you to say as to whether he was in the em- 
plov of the Otis Elevator Company in April or not? 

To which counsel for the defendant, the Otis Elevator Company 
thereupon objected and the court sustained the objection and 
•IT counsel for the defendant, the Oeorge A. Fuller Company, 
then and there excepted to the ruling of the Court. 

Thereupon the witness having been also asked the following ques¬ 
tion : 

“Q. Why was it the Otis Elevator Company did not pay Locke 
for services at the TTibhs Building between the time that he was 
sent there by the Otis Elevator Company, some days, between the 
time he was sent there and the first of July, and he was afterwards 
paid diroetlv by the Otis Elevator Company and not by the Oeorge 
A. Fuller Company?” • 

To which said question counsel for the defendant, the Otis Ele¬ 
vator Comnanv. objected and tho Court sustained the objection, on 
the ground that the question a««umed a state of facts not proven: 

and thereupon counsel for the defendant, the Oeorge A. Fuller Com¬ 

pany. then and there execpted to the ruling of the Court, 

The witness further testified that there was no question that the 
said Locke was in the employ of the Otis Elevator Company during 
the period covered by the aforesaid invoice, from July 1907, on; 
that during that period, the elevator operator, Joseph Locke, could 
not have been di.nharged by the George A. Fuller Company; that 

the defendant, the George A. Fuller Company, had no authority to 

discharge the said Locke while he was at work about the said ele¬ 
vators or while operating the said elevators, during the aforesaid 
period, and that they did not have any such authority on the day 
of the accident to the plaintiff, that is, on the 9th day of 
58 August. 1907; that the George A. Fuller Company could 
only have made a request of the Otis Elevator Company to 
discharge Locke, and if the reasons warranted it, he, the said Jo¬ 
seph Locke, would have been discharged; that the defendant, the 
George A. Fuller Company, had no authority, on the date of the 
accident, to take the said elevator operator. Joseph Locke, off the 
elevator in question and substitute another operator in his place 
there: that the George A. Fuller Companv could have made a re¬ 
quest to the Otis Elevator Comnanv to substitute another operator 
for him: that the superintendent of the Otis Elevator Company 
placed the said Joseph Locke at work in the Hibbs Building for 
the purpose of running the said elevator and that the George A. 
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Fuller Company had nothing to do with the selection of the said 
Locke as an employee for the purpose of running the said elevator, 
on the date of the accident, or at any other time; that he, the wit¬ 
ness knew, during July or August of 1907, to what use the eleva¬ 
tors were being put by the painters for their work; that he knew 
that the George A. Fuller Company turned the said building over 
to the owner. Mr. TTibbs, long prior to the time he turned the eleva¬ 
tors over and received final payment therefor: that in the interval 
between the turning over of the building by the George A. Fuller 
Company and the acceptance of the elevators by the owner the ele¬ 
vators were continued to be run but they were not. operated by em¬ 
ployees of the Otis Elevator Company: thereupon the witness was 
asked the following question: 

“Q. Did you ever have any arrangement with Mr. Hibbs for the 
operation of those elevators after the Fuller Construction 
59 Com pan v completed the building and the tenants were in 

there?” ' 

To which question counsel for the defendant, the Otis Elevator 
Company, obiected and the Court sustained the objection and there¬ 
upon counsel for the defendant, the George A. Fuller Company, 
then and there noted an exception. 

Thereupon the witness was immediately asked the following ques¬ 
tion : 

“Q. Was he (meaning Joseph Locke) employed by someone else 
or was he in turn employed by Mr. TTibbs?” 

To which question counsel for the defendant, the Otis Elevator 
Company, obiected and the Court sustained the objection, and there¬ 
upon counsel for defendant, the George A. Fuller Company, noted 
an exception. 

^ The witness then testified that he did not, recall that the Otis 
Elevator Company had any interest in the running of the elevators, 
subsequent to the date of the accident and thereupon witness was 
asked the following question: 

“Q. Who took Locke off then?” 

To the answering of which, counsel for the defendant, the Otis 
Elevator Company, objected, on the ground that it was subsequent 
to the accident, and the Court sustained the objection, to which 
ruling of the Court counsel for the defendant, the George A. Fuller 
Company, duly excepted. 

At the time of noting the exception counsel for the George A. 
Fuller Company stated to the Court the purpose of the question was 
to ascertain who dispensed with his (Locke’s) services and for 
BO the further purpose of showing the employment. 

On further cross examination the witness then testified that 
he did not recall the reason why the George A. Fuller Company 
was not permitted to put an operator in the car during the period 
that he bilk'd the said George A. Fuller Company during July and 
August and the date of the nccident'herein: that he doubted vers' 
much that he would have permitted the George A. Fuller Company 
to have any other man to run the aforesaid elevator, owing to the 
ears being nearly completed and the necessity of the Otis Eleva- 
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tor Company keeping tlie machines in good order, inasmuch as it 
was responsible to the owner to turn them over in good condition. 

On cross examination, by counsel for defendant, the Otis Eleva¬ 
tor Company, the witness testified that the aforesaid invoice to the 
George A. Fuller Company did not include anything for the use of 
the elevator itself; that no bill was rendered to the George A. Fuller 
Company for the use of said elevator during the time covered by the 
said invoice; that no bill was rendered to the George A. Fuller Com¬ 
pany for the use of the machine, for elevator service during that 
time; that the aforesaid invoice which his company rendered to the 
George A. Fuller Company for the service of a man to take care of 
the elevator and operate same during the months of July and Au¬ 
gust, up to and including August 9, did not cover any work which 
that man did for the Otis Elevator Company during the time cov¬ 
ered by said invoice; that during the period of time covered by the 
aforesaid invoice, the said elevator operator was in a way subordi¬ 
nate to the Otis Elevator Company's foreman, who had charge 
(>1 of that work in the IJibbs Building but during that time the 
said operator was ordered when to use the elevator for it 
and when not to use it, by the George A. Fuller Company’s repre¬ 
sentative; that he had no knowledge of his company ordering the 
said Locke to do any work for his company, during the time Locke 
was operating the car; that if any complaints were made to the Otis 
Elevator Company by the George A. Fuller Company concerning 
the said Locke they never reached him; that only those complaints 
of a serious nature would probably have come to his attention; and 
if the George A. Fuller Company had requested him to replace the 
said Locke with another operator, such request would undoubtedly 
have been granted. 

Thereupon on further cross examination by counsel for defend¬ 
ant, the George A. Fuller Company, permission being granted for 
same by the Court, the witness testified that the said Joseph Locke 
reported to the Otis Elevator Company, this accident to the plaintiff. 

On redirect examination the witness further testified that the de¬ 
fendant, the George A. Fuller Company, was the general contractor 
for the construction of the aforesaid Ilibbs Building but that the 
Otis Elevator Company’s contract for the elevators constructed and 
installed by the said Otis Elevator Company, was not made with the 
George A. Fuller Company but was a contract between the Otis Ele¬ 
vator Company and Ilibbs and Company. 

On recross examination, by counsel for the defendant, thaf George 
A. Fuller Company, the witness further testified that during 
G*2 the period covered bv the aforesaid invoice to the George A. 

Fuller Company, the elevator operator, Joseph Locke, may 
have put in pari of a day for the Otis Elevator Company and part 
for the George A. Fuller Company but he could not say as to the 
exact arrangement in each day; that all that the George A. Fuller 
Company had to do with the elevator and the operator, was to tell 
the operator what floors to go up to, when to stop, what to carry up, 
and to say how long they wanted the operator; that this was arranged 
with the elevator operator, and that he, the said operator kept the 
time. 
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The examination of said witness being concluded, the plaintiff, 
to maintain the issues on his part joined, introduced in evidence, 
the contract between the defendant, the George A. Fuller Company, 
and the Robert E. Mackay Company, dated December 24, 1906; 
the letter of proposal for doing the aforesaid painting work, dated 
December 14, 1900, from the said Robert E. Mackay Company to 
the said defendant, and an order for extra work from the said defend¬ 
ant to the said Robert E. Mackay Company, dated February 26, 
1908. which were, in words and figures, as follows: 

03 Robert E. Mackay, Joseph J. Mooney, Robert H. McCork, 
Pres. Mgr. Vice Pres. & Supt. Coun. & Sec. 

Robert 11. Mackay Company, 

Painting and Decorating, 

208 West 17th Street. 


New York, Dec. 14, 1906. 

Re Hibbs R nit ding. 

(ieo. A. Fuller Co., Munsey Building, Washington, D. C. 

Gentlemen: We propose doing all painting, hardwood finishing, 
lettering etc., on the above building according to the revised plans 
and painting specification, but not including the back painting of 
plumbing fixtures for tin* sum of twenty-four hundred—2400— 
dollars. 

Note.—I n case elevator fronts from second story up are painted 
two coats of drop black, add sixtv-eight — 68 — dollars. 

Respectfully, 

ROBERT E. MACKAY CO. 
ROBERT E. MACKAY. 


The contract was in words and figures, as follows,, all paragraphs 
thereof not material to the issues in this cause, being omitted: 


No. 21 


Agreement, made December 24th, 1906, between the Robert E. 
Mackay Company of New York City, hereinafter designated the 
Hub-Contractor, and the George A. Fuller Company, a corporation 
organized under the laws of the New Jersey, hereinafter designated 
the Contractor. 

Witnesseth that the Sub-Contractor, in consideration of the ful¬ 
fillment of the agreements herein made by the Contractor, agrees 
with the said Contractor, as follows: 

First, I'he Sub-Contractor, under the direction and to the satis¬ 
faction of Messrs. Bruce Price and de Sibour, Architects, shall and 
will provide all the materials and perform all the work mentioned 
in the specifications and shown on the drawings prepared bv the said 
architects and identified by the signatures of the parties hereto for 
all the exterior and interior painting and decorating, in accordance 
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with the plans and specifications and addenda to same, as identified 
by the signature of the sub-contractor, for the Hibbs Building lo¬ 
cated on Fifteenth Street, between New York avenue and H street, 
N. W., Washington, D. C. 

This contract to include till painting with the exception of the 
structural steel, the shop coat on the ornamental iron, and the prim¬ 
ing of frames and sash. 

Second. (Relates to drawings and explanations and is omitted 
because not material to the issues in this cause.) 

Third. It is further understood and agreed that the Sub-Con¬ 
tractor shall not, under any circumstances be entitled to allow- 
fio ance for any extra work unless the Subcontractor shall 
produce a written order to do such extra work signed by a 
properly authorized officer or agent on behalf of the Contractor. 

Fourth. (Relates to facilities for inspection by Architect and Con¬ 
tractor and is omitted because not material to the issues in this cause.) 

Fifth. (Not material to the issues in this cause and therefore 
omitted.) 

Sixth. (Not material to the issues in this cause and therefore 
omitted.) 

Seventh. (Not material to the issues in this cause and therefore 
omitted.) 

Eighth. (Not material to the issues in this cause and therefore 
omitted.) 

Ninth. (Not material to the issues in this cause and therefore 
omitted.) 

Tenth. (Not material to the issues in this cause and therefore 
omitted.) 

Eleventh (Not material to the issues in this cause and therefore 
omitted.) 

Twelfth. (Not material to the issues in this cause and therefore 
omitted.) 

Thirteenth. (Refers to payment and in substance is as follows:) 
It is hereby mutually agreed between parties hereto that the sum to 
be paid by the Contractor to the Sub-Contractor for said work and 
materials shall he two thousand, four hundred ($2400.), and that 
such sum shall he paid in current funds bv the Contractor to 
00 the Sub-Contractor, in installments, as the work pro¬ 
gresses * * ^ 

Fourteenth. The Sub-Contractor shall complete the several por¬ 
tions and the whole work comprehended in this agreement by and 
at the time or times stated below: 

The Contractor shall keep in touch with the progress of the 
general work and shall install his work at such times as not to 
delay or conflict with other work. 

The Sub-Contractor shall prepare all materials in sufficient time 
to be ready to install any portion of his work, and he shall begin to 
install such portions as the contractor may direct upon three (3) 
days’ notice from the contractor. 

The sub-contractor shall at all times make progress satisfactory 
to the contractor, failing which the 5th and 7th clauses above shall 
be the penaltv. 

5—2153a 
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Fifteenth. No alterations shall he made in the work shown oi 
described by the drawings and specifications, except upon a written 
order of the Contractor. * * * (The remainder, indicated by 

stars, is not material to the issues in this cause and is therefore 
omitted.) 

Lastly. This agreement shall bind the executors, administrators, 
successors, and assigns of the parties hereto. 

In witness whereof, the parties hereto have signed this agree¬ 
ment. 

GEORGE A. FULLER COMPANY. 

Bv JAMES BAIRD, Mgr. 

ROBERT E. MACKAY CO. 

JOS. MOONEY, V. P. 

In presence of— 


67 Order for Extra*. 

No extra work will Ik? paid for except upon written order signed, 
by the George A. Fuller Company by its authorized agent as written 
in original contract. 

No. —. $<5./5. 

George A. Fuller Company, 

Munsey Building. 

Washington, D. C., Feb. 26, 1908. 

To Robert E. Mackav Co., New York city: 

We hereby accept your proposition dated-for the fol¬ 

lowing descril>ed work at the Ilibbs Building, viz: 

Re-lettering 2nd, 6th and 7th door toilet room doors, touching 
up walls in elevator shaft, also repainting walls of 10 otiice closets, 
and adjustment of charge for cleaning floors and you are hereby 
authorized to add the sum of Seventy-five 75/100 dollars ($75.75) 
to your contract dated Dec. 24, 1906. for the painting work on the 
above mentioned building, Ilibbs. 

It is understood that the above work must be done in accordance 
with the plans and specifications of Messrs. Bruce Price de Sibour 
Architects, and to their satisfaction. 

Yours very trulv, 

GEORGE A. FULLER COMPANY. 

By JAMES BAIRD, Manager. 

68 Thereupon the plaintiff to maintain the issues on his part 
offered in evidence and read to the jury the deposition de bene 

esse of Robert E. Mackay. The witness testified that he was the 
president of the Robert E. Mackay Company at the time that the said 
Company under its contract with defendant, the George A. Fuller 
Company, did the painting and hard wood finishing in the Hibbs 
Building on 15th Street between New York Avenue and H Street, 
Northwest, in Washington, D. C.. and the witness thereupon pro- 
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duced a duplicate original of the said contract and the same was 
introduced in evidence bv the plaintiff and attached to the depo¬ 
sition of the witness and the said contract was in words and figures 
the same as hereinbefore set out: the witness further testified that the 
labor required by the aforesaid contract was employed and paid for 
by the said Robert E. Mackav Company who had a foreman in 
Washington to superintend the work; that the said foreman was 
Robert E. Minte; that in the course of the Robert E. Mackav Com- 
panv’s work in the painting of the Tlibbs Building it used the ele¬ 
vator to paint the elevator shaft as they always did in hig buildings 
and the general contractor in this instance charged therefor as is 
the universal custom in the same work; that the Robert E. Mackav 
Company paid One Dollar an hour to the George A. Fuller Com¬ 
pany for the use of the elevator and thereupon the witness, on re¬ 
quest of counsel for the plaintiff, produced an invoice rendered to 
the Robert E. Mackav Company by the George A. Fuller Company 

and the said invoice was introduced in evidence bv the 

_ •/ 

69 plaintiff and attached to the deposition of the witness, and 
was in words and figures as follows: 

(Copy.) 

Washington, D. C., Aug. 19, 1907. 

Robert E. Mackav Co., New York City. 

10. To George A. Fuller Company, Dr. Building Construction. 

Munsev Building. 

Hibbs Building. 

All claims for errors must be made w T ithin five davs. 


For use of electric elevator in painting elevator shaft and tracks. 


Julv 29. 
Aug. 3. 
“ 5. 

4 

1 

hrs. at $1. 

l( . (( u 

. $4.00 

. 1.00 

6 

il (( (( 

. 6.00 

“ 7. 

5 

“ “ “ CM. 

. 5.00 

“ 8. 

6 

u u a 

. 6.00 

“ 9. 

3 

U U it 

. 3.00 


$25.00 

And thereupon the witness further testified that the aforesaid 
invoice was paid by the Robert E. Maekay Company; that the 
contract for the hire of the use of the said elevator from the George 
A. Fuller Company was not in ivriting; that he did not know 7 by 
whose employee the said elevator was operated; that it w r as not op¬ 
erated by bis employee; that during the time that the Robert E. 
Mackav Company hired the said elevator for the purpose he had stated, 
his company used it for painting the elevator shaft and that his com- 
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pany had the use of the said elevator for the time it was charged for; 
that during the time his company had the said elevator in use, no one 
else had the right to use it; that theGeorge A. FullerCompany 
70 charged him only for the time he used the elevator to paint 
the shafts; that the name of his foreman was Robert Minte; 
that the plaintiff was in the employ of the Robert E. Mackay Com¬ 
pany on August 9. 1907 and was at work in the Hibbs Building. 

Upon cross examination by counsel for defendant, the George A. 
Fuller Company, the witness testified that the hiring of the said 
elevator by the Robert E. Mackay Company also included the hiring 
of an operator for the same and that he supposed the Robert E. 
Mackay Company’s painters who were working on top of the said 
elevator, directed the movements of the same while the shafts were 
being painted and that they told the operator to go up or down. 

Upon redirect examination the witness testified that he himself 
did not hire the operator and that he did not have any control of 
the operator nor the right to discharge him; that he had the right 
to direct him where to stop and when to go on to suit the convenience 
of his workmen and that so far as he knew that was all of the control 
which the Robert E. Mackay Company had over the elevator 
operator. 

Upon reeross examination the witness testified that the only per¬ 
sons who had any say as to the movements of the said elevator 
were the plaintiff and the other men supposed to be on the said ele¬ 
vator and also the foreman of the Robert E. Mackay Company; 
and that whoever was on the elevator doing the painting, was the 
only one who could say anything as to its movements. 


Thereupon the plaintiff to further maintain the issues on his part, 
introduced in evidence and read to the jury, the deposition 
71 de bene esse of Robert Minte. The witness testified that he 
was employed by the Robert E. Mackay Company of New 
York City, as foreman, and had been in such employ nearly three 
years; that on the 9th day of August, 1907, the Robert E. Mackay 
Company was employed by the George A. Fuller Company and was 
engaged in painting the elevator shaft of the aforesaid Hibbs Build¬ 
ing and that the plaintiff was then in the employ of the said Robert 
E. Mackay Company: that the said Robert E. Mackay Company 
had the use of the elevator in the said building on the date afore¬ 
said and that he made the arrangement for the use of the said ele¬ 
vator. with Mr. Baird, the manager of the George A. Fuller Company 
and in answer to a question by counsel for the plaintiff, to state 
the facts about the hiring of the said elevator, its extent, and what 
it was to include, the witness testified as follows, the exact language 
of the witness being quoted here: 


“A. Well, we hired the elevator for the purpose of painting the 
shaft. T went to see Mr. Baird a couple of months before that 
time, and made arrangements with him to use the elevator for the 
painting of the shaft, with the understanding that T was to use 
this elevator, and no passengers were to be carried, and T w ag m 


. . Gcargfi^A ^Fuller Co mpany at anv tiip e that I 
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they had any material to carry on it—these were the arrange 
mepts that I made with Mr. Baird.” 

P 

nd thereupon the witness further testified that he did not make 
any arrangements as to the terms of payment. 

Thereupon the witness was asked the following question: 

“Q. What did the hiring of the elevator include—as to mo- 
ive power, operator, use of elevator, and so forth? A. Well it in¬ 
cluded everything—the men to run it and all, because 1 did not have 
any man to run it. 



And the witness further testified: That his Company did not 
pay the operator and he did not know who did; that he did not 
know who paid for the motive power but the Robert E. Mackay Com¬ 
pany was charged for the whole: that he had no control over the 
elevator operator; that it was customary to paint the elevator shaft 
from the top of the elevator and if they had used scaffolding in¬ 
stead, they would have had to shut down the elevators entirely. In 
the testimony of the witness up to this point there was no statement 
by him that the Robert E. Mackay Company had no control over the 
operator and thereupon the witness was asked the following ques¬ 
tion : 


“Q. You have stated that you, or the Robert E. Mackay Com¬ 
pany had no control over the operator. A. No; I had not. and the 
Company had none.” 

“Q. None whatever? A. Well, just to tell them where to go and 
where to stop of course I had that; the control over the men.” 

“Mr. Duvall: T object to that question as leading, and as con¬ 
taining a misstatement of the answer of the witness.” 

And thereupon counsel for defendant, the George A. Fuller 
Company urged the said objection before the Court but the 
73 said objection was overruled and counsel then and there ex¬ 
cepted to the ruling of the Court. 

And the witness further testified that the only control which he 
had over the aforesaid operator was to tell him when he wanted 
him to stop and start while his men were on the car and also where 
to go to and that his men while using the car had the same control 
that he had; that it was up to his men to give the orders while they 
were working on the car; that he did not know who had the right 
to discharge Joseph Locke, the elevator operator, or who had any 
control of that character over the said Locke, but the Robert E. 
Mackay Company did not have it; that he did not know how the 
said operator came to be on the said elevator, nor whose work he 
was doing. 

LTpon cross examination bv counsel for defendant, the George 
A. Fuller Company, the witness testified. 

“Q. You sav that the elevator was hired by you for the Robert E. 
Mackay Company? A. Yes. 

“Q. Was it hired by the day. or by the hour? A. By the hour 
I know. 

“Q. And during that hour, or that time, did you have exclusive 
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use of that elevator, or of those elevators? A. Well, some times I 
did not have it half an hour when 1 had to give it up again, so you 
see I never had it, perhaps for a full hour at the time. 

“Q. For what purpose did you have to give it up? A 

74 For carrying material. 

“Q. Well, did you have any request to give it up for the 
purpose of carrying material, and, if so, from whom? A. Well. 
Fisher requested it—he was the superintendent—he came to me and 
asked for it. 

“Q. He was superintendent for whom? A. For the George A. 
Fuller Company. 

“Q. Well, what occurred on any occasion when he requested the 
use of the elevator car for moving material? A. Well, this Mr. 
Fisher came to me and requested me to take my men off the car 
so that he could have the car for carrying up his material. 

That the said superintendent always came to him with the request 
for the use of the elevator whenever he wanted to carry up material 
for the George A. Fuller Company and that he never knew of an in¬ 
stance when the said superintendent ever took the elevator from the 
Mackay Company and used it for any purpose without consulting 
him; that the superintendent had occasion to use it eight or ten times 
prior to August l. 1007. and each time he. the superintendent, went 
to him, the witness, and requested him, the witness, to take his men 
off the car so that he. the superintendent could have the car to cam’ 
up his material: that he kept the time that he used the said elevator 
for the Robert E. Mackay Company, by noting the time when his 
men went on the car and the time when the men left the car 

75 and that this was true of the time his Company used the said 
car or elevator on the 0th of August, 1007, the date of the ac¬ 
cident: that his company, on said day. used the said east elevator, 
mentioned in the plaintiff’s declaration, between three and four 
hours; that on one occasion prior to August 0th, 1907, he ascer¬ 
tained that the said operator had carried passengers up in the elevator 
during the time that his Company had rented the said elevator and 
he spoke to the operator about it; that the operator, the said Joseph 
Tvocke, told him on that occasion that he would not take any orders 
from him, or from Mr. Fisher, who was then the superintendent of 
the George A. Fuller Company, and that he would only take his 
orders from the Otis Elevator Company; that, this was the only in¬ 
stance. to his knowledge, when the said operator carried passengers 
during the time he had rented it for the Robert E. Mackay Com¬ 
pany; that the arrangement between him and the said Mr. Raird, 
the manager of the George A. Fuller Company, was that at such 
times as he needed the elevator, he could have the exclusive use of 
it and that the only exception thereto was to be when the George A. 
Fuller Oompnnv wanted to haul material, the Robert E. Mackay 
Oompanv would turn the said elevator or elevators over to the said 
George A. Fuller Companv upon request: that he had the authority 
to stop the use of the said elevator or elevators and told his painters 
when to stop the painting in the shafts, and that whenever he wanted 

to sUm using the said elevators he took his men off: that on the dav 

« 
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of the accident his painters were touching up some spots in the 
elevator shaft which had been replastered and that lor this 
70 purpose the said elevator was stopped and held at different 
points in the said east elevator shaft; that he did not know 
of any interruption to the running of the car or elevator by the 
Robert E. Maekay Company during the three or four hours on 
August 9th, 1907, that the‘said Robert E. Maekay Company was 
using it; that the work which the Robert E. Maekay Company did 
in the elevator shafts consisted of the painting of the walls thereof 
and the structural iron work, comprising all I-beams which entered 
the wall, the grating above the shafts and all other iron work therein, 
including the elevators, front doors and also the sides; that he did 
not know what the arrangement was between the Robert E. Mackav 
Company and the George A. Fuller Company, concerning the pay 
for the said elevators, nor what it was to include; that on the occa¬ 
sion when he told Mr. Fisher, the superintendent of the George A. 
Fuller Company, about his, the witness's, discussion with the afore¬ 
said elevator operator relative to carrying people inside of the eleva¬ 
tor during the period when the Robert E. Maekay Company had 
hired the said elevator, the aforesaid Fisher told him that he, the 
said Fisher, “can do nothing as the men will not take any order 
from me;” that on the same occasion he spoke to another employee 
of the George A. Fuller Company about it and told him that the 
elevator was carrying passengers, and that he, the witness, did not 
think it was right, as the Robert E. Maekay Company was paying 
for the use of the car, and he, the witness, could not keep track of 
the time the Robert E. Maekay Company used it, and that he 
77 did not intend to pay for the car while it w r as carrying pas¬ 
sengers; that the only passengers carried were mechanics, but 
whose he did not know; that the Robert E. Maekay Company was 
using the aforesaid elevator as a sort of movable stage and that his 
painters had the authority in his absence to give the orders to the 
aforesaid operator where to take them to and where to stop, that is, 
where they had their work to do; that it would have been more ex¬ 
pensive to have used a stage, constructed from the bottom of the 
elevator shaft up, than painting from the top of the aforesaid eleva¬ 
tor, but he could have done it, although that would have tied up the 
elevator. 

On redirect examination the witness testified that he could have 
also used a swinging scaffold to paint the aforesaid elevator shaft but 
it would have tied up the elevators by doing that and w’ould have 
inconvenienced the Robert E. Maekay Company and everybody in 
the building besides tying up the elevators; and that his‘arrange¬ 
ment with Mr. Baird as aforesaid, was for the whole use of the eleva¬ 
tor. the operator, the power to run it and all. 

Thereupon the witness testified as follows: 

Q 1 will ask you—when you hired the elevator from the George 
A. Fuller Company, what did that hiring include—in other words 
what was their company to furnish to the Robert E, Mackav Com¬ 
pany? . 

Mr. Duvall: I object to the question as being a repetition; also 



40 


GEORGE A. FULLER CO. VS. WILSON A. MC CLOSKEY. 


on the ground that the witness has fully testified in his examination 
in chief as to the arrangement which he made with Mr. Baird, as to 
the use of these elevators. 

78 A. Well, my arrangement was for the whole use of the 
elevator, operator and all. 

Q. How about the power to run it? A. It was not spoken of; of 
course I had to have the power to run it. 

Q. A question was asked you a while ago by Mr. Duvall as to 
what you knew of your own knowledge as to what was included in 
the hiring of that elevator, and what was to be paid for it, and that 
is the reason 1 asked you the preceding question—your answer to 
that question was “No.” Do you desire to make any explanation of 
that answer? 

Mr. Duvall: 1 object to that question on the ground that mis¬ 
quotes counsel for the defendant; also on the ground that the wit¬ 
ness has fully answered the question; and further, that the question 
is leading and highly suggestive of the answer required of this wit¬ 
ness. 

A. 1 cannot give you any explanation on that at all; I don’t know 
anything about that. 

Q. About what are you speaking now? A. The talk there is 
about the money matter. 

Q. Then, when you answered “No” you had reference to what 
was paid and not what was included in the hiring? A. That is it. 

The foregoing questions and answers were read to the jury, none 
of the objections thereto being urged by counsel. 

On recross examination the witness further testified that he told 
counsel for defendant, the George A. Fuller Company, some- 

79 time prior to the giving of his deposition, that his, the wit¬ 
ness’ arrangement with the said Mr. Baird was that he, the 

said witness, should have this car, and no passengers were to be car¬ 
ried and that he was to have the exclusive use of the same for his 
painters and that the only time that he was to give up the said 
elevator was when the George A. Fuller Company wanted to carry 
up material and then the George A. Fuller Company, through its 
building superintendent would make the request for the said eleva¬ 
tor, directly to him, the witness, who was then to turn it over to the 
George A. Fuller Company. 

On cross examination, by counsel for defendant, the Otis Elevator 
Company, the witness testified that on August 9, 1907, the building 
aforesaid was nearly completed and there were tenants in it; and 
that the painting work by the Rol>ert E. Mackay Company was com¬ 
pleted December 16, 1907. 

Upon further redirect examination, the witness testified that the 
Robert E. Mackay Company was engaged from May 15th to De¬ 
cember 16th, 1907, in the painting of the elevator shafts. 

Thereupon the plaintiff, further to maintain the issues on his 
part joined, called in order. Doctors Charles S. White, L. D. Richel- 
derfer and James Tubman, who testified in detail to the extent of 
the plaintiff’s injury. 
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Thereupon the plaintiff rested his case and counsel for the de¬ 
fendant, the Otis Elevator Company, moved, upon the foregoing, I i 
which was all the evidence in the case, the Court to instruct the jury 
to return a verdict in favor of the said defendant and at the same 

time counsel for the defendant, the George A. Fuller Com- I 

80 pany, notified the Court of his intention to make a similar f 
motion, based on slightly different grounds to that urged by ? 

counsel for the other defendant herein. And thereupon after argu¬ 
ment by counsel for defendant, the Otis Elevator Company, the 
following colloquy occurred: 

“The Court (after argument) : If you think the position of the 
“ Otis Elevator Company is a correct one, Mr. Ilayden, you should 
“ state to the Court. 

“Mr. Hayden: It is a question that has given us great concern. 

“ We have not hardly known just where the responsibility was. But 
“ as we have gone further into it, we are very much inclined to take 
“ some decided action, or at least withdraw any objection so far as 
“ the Otis Elevator Company is concerned, and let the Court rule 
“ upon it. 

“The Court: Then you want the Court to rule upon it? 

“Mr. Hayden: Yes sir. 

The Court sustained the said motion, brought bv counsel for the 
defendant, the Otis Elevator Company, and then and there ruled as 
follows: 

“The Court: I do not think you have presented a case against the 
“ Otis Elevator Company here. While it is true that this man was 
“ under the control, to some extent, of the persons to whom he had 
“ been hired for a profit, 1 do not see that that makes any differ- 
“ ence so far as this nlaintiff is concerned, and the question that I sug- 
“ gest to the counsel it seems to me is independent of that fact. If 
“ a man hires a person under a contract of service to another 

81 “ party as a builder, and so on, and that person undertakes to 
“ hire him out, to sub-contract, if I may use that term in 

“ this connection, puts a temporary authority, in other words, in the 
“ hands of a third party under a special contract, it would seem to me 
“ to be rather an extreme doctrine that the party to whom the man is 
“ hired can again rehire that man to somebody else, whose employ- 
“ ment might be very much more hazardous; not applying to this 
“ particular case, but the principle is the same; and then to hold the 
“ original master responsible for something he may not have 
“ known—it not appearing in this case that he did know it. That, 

“ in my judgment, would be a very serious question, and I content 
“ myself by deciding the case as it is presented upon the theory that 
“ he was not in the actual control of this servant,but that it was in his 
“ hands, and I therefore think the defendant, the Otis Elevator Com- 
“ panv, ought to be discharged from responsibility for this accident. 

“ The verdict will therefore be in favor of the Otis Elevator Company. 

“ Of course, you can take an exception if you want to.” 

“Mr. Hayden: I do not think we wish any exception. 

“The Court : Very well; I guess the jury had better be directed to 
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“ return a verdict in favor of the defendant, the Otis Elevator Com- 
“ pany.” 

Accordingly the jury was instructed to return a verdict in behalf 
of the defendant, the Otis Elevator Company, and did so return a ver¬ 
dict as aforesaid. 

b’2 And thereupon counsel for the defendant, the George A. 

Fuller Company, moved, upon the foregoing, which was all 
r the evidence in the ease, the Court to instruct the jury to return a 
verdict in favor of the defendant, but the Court overruled said mo¬ 
tion. to which ruling of the Court the said defendant, by its counsel, 
then and there duly excepted. 

Thereupon, in order to prove the issues joined on its part in said 
case, the defendant, the George A. Fuller Company, produced 
Francis J. Fisher as a witness in its behalf, and he te>tified that he 
was superintendent for Harry Wardman; that on the 9th day of Au¬ 
gust 1907 he was employed on the Hibbs Building, by the George A. 
Fuller Company, to superintend the work of finishing up and had 
been so engaged for about three months; that prior to that he started 
in as timekeeper; that his duty as such timekeeper was to keep the 
time of all the men employed on the building by the George A. 
Fuller Company and a> superintendent his duty was to look after the 
work in general and finish up, also keeping the time in addition to 
his duty as superintendent; that on August 9th, 1907 the aforesaid 
Joseph Locke was not in the employ of the George A. Fuller Com¬ 
pany nor had the said Locke been in the employ of the George A. 
Fuller Company since the 1st day of July. 1907; that the said Joseph 
Locke was in the employ of the defendant, the Otis Elevator Com¬ 
pany, who was paying him, the said Locke, and that the latter was 
operating the said elevators on August 9th. 1907; that on said date 
the aforesaid elevator, which caused the accident, was being 
83 used by Robert E. Mackay Company’s painters who were 
painting the east elevator shaft; that there were two elevators 
in the building, the one nearer the entrance to the building being 
designated by him the right hand elevator and the other, the left 
hand elevator; that the painters were using the one farthest from the 
door of the building which was the east elevator; that they had been 
working in the shaft of that elevator, off and on, for about a month 
and on August 9th. 1907 they began work in the same shaft at 7:30 
in the morning; that while the painters were using the said elevator, 
the aforesaid operator. Joseph Locke, was under the orders of the 
Robert E. Mackay Company’s men; that he told the aforesaid Joseph 
Locke that he. the said Locke, must receive his orders from Robert 
Minte. the foreman for the Robert E. Mackay Company, or Minted 
representative; that on this occasion when the painters of the Robert 
E. Mackay Company were using the said elevator or elevators for 
painting, no supervision in the doing of the painting work in the 
shaft, was exercised by the George A. Fuller Company and no direc¬ 
tions or orders relative to the doing of the painting work, as aforesaid, 
were given by the George A. Fuller Company and that on the date 
aforesaid or at any other time when the Mackay Company’s painters 
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were engaged in painting from the top of the said elevator or eleva¬ 
tors, he did not exercise any supervision over the elevator operator 
or the said elevator; that whenever it happened that he desired to use 
the elevator for any purpose, for the George A. Fuller Company, 
while the Mackav Company’s painters were using it, he went 

84 to the said Mr. Minte, the foreman, and asked him if he could 
use it and he, Minte, would turn it over to him, the witness, 

and put his painters to doing something else, while he. the witness, 
was using the elevator; that he had an understanding with the said 
Minte that if at any time he. the witness, had any important work 
upstairs, for shaping up things, that he. the witness, could get the ele¬ 
vator: that while the Mackav Company’s painters were at work on the 
said elevator, or using it for any purpose, he, as the superintendent 
of the aforesaid building, did not interfere with the operator or with 
the running of the said elevator: that the Mackav Company’s painters 
started to work at half past seven on August 9. 1907 and worked 
about three hours before the accident occurred; that when the said 
foreman. "Robert Minte. was not at the said building, he, the said 
Minte. left the signals to he given hv one of his. Minte’s men in the 
elevator shaft and the plaintiff. McCloskey. was the one who gave the 
signals: that he saw the plaintiff in this case at work in the said 
elevator shaft on three or four occasions previous to the day of the 
accident and had seen him on top of the cage of the said east elevator: 
that at the time of the accident he was not in the said building: that 
he knew the construction of the said east elevator and of the top of it 
especially and that a person could sit or ride on top of the aforesaid 
cross bars or stand on top of the same: that he had often ridden on 
top of the elevator in that position: that a person could stand on the 
dome of the said elevator top and hold to the cable which sup- 

85 ported the said elevator: that a person sitting or standing on 
the aforesaid cross bars would he at least a foot and a half 

away from the counterbalance weights at the east side of the said ele¬ 
vator: that he rode there often: and that he did not make any ar¬ 
rangement with anyone of the Otis Elevator Company relative to the 
elevators and the operators. 

On cross-examination the witness testified that the elevator oper¬ 
ator. the said Joseph Locke, did not report, to him the number of 
hours he worked in the elevator hut that the said operator reported 
his time to the Otis Elevator Company; that he did not know any¬ 
thing about, the agreement between the George A. Fuller Company 
and the Robert E. Mackav Company relative to the said elevators; 
that all he knew was that the "Robert E. Mackav Company used them 
and that the same equipment that hoisted material for the George A. 
Fuller Company, was used by the "Robert E. Mackav Company for 
painting from the top of the elevator: and that at the time the said 
operator. Joseph Locke, was being used by the Robert E. Mackav 
Company, he exercised no control over the said operator: that when 
the said elevator operator was employed by the George A. Fuller 
Company then he had charge of him: that he did not direct the said 
operator to operate the elevator for anybody else: that that was done 
in the office: that he told the said Locke to obey the orders of Minte 
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and his painters while operating the said elevator and the order of the 
signals when the painters wanted to go up and come down; that the 
said Locke was told to observe the signals that might be given 

86 to him, the said Locke; and how the painters wanted the ele¬ 
vator operated and that was what he meant, and that was the 

only control delegated to them: that Loekewas standingwhere hecould 
not see when they had finished their work; that they were on top and 
it was therefore necessary to signal him, the said Locke hv some 
means, either to request him to go up and to stop or in some wav let 
him know how they wanted the elevator operated. 

Thereupon the witness was asked the following questions: 

Q. Did you agree to operate it for any person or company other 
than the Maekay people while you had it hired from the Otis Ele¬ 
vator Company? A. Did we agree to hire it to anybody else? 

Q. Yes; did you hire it to anybody else; did you contract to 
operate it for anybody else save the Robert E. Maekay Company 
during the time you had it from the Otis Elevator Company? A. I 
never made any contracts at all. 

Q. Well, was it used by anybody else save the Maekay Company 

and vourself? A. Yes sir. 

% 

Q. Bv whom? A. The Bosford-Dickinson Company. 

Q. On the same terms that you were operating it for the Maekay 
people? A. I don’t know. I suppose so. 

Q. At a dollar an hour? A. T don’t know about that. That was 
done in the office. 

87 Q. But as a matter of fact, you do know that the Fuller 
Company did operate for some one else other than the Maekay 

people, and that other party was whom? 


Mr. Colbert: Your Honor, we object to that. That assumes 
something that is not in the case. There is no evidence that they 
operated it for anybody. 

The Court: Oh. yes; lie said they did operate it for Bosford- 
Dickinson, but he did not know the terms. 

Mr. Colbert : But the question is if the Fuller Company were 
operating for Bosford, Dickinson & Companv, and therefore we 
object to assuming something that does not exist. 

The Court: I may have misunderstood the other answer. I 

> were operating it for the Mackav Com¬ 
pany. 

Mr. Colbert: He said they were using it. Let the stenographer 
read what was said. 

(The stenographer read as follows:) 


“Q. Well, was it used by anybody else save the Mackav Company 
and yourselves? A. Yes sir. * * 

•‘Cj. By whom? A. The Bosford-Dickinson Company. 

“Q. On the same terms that you were operating it for'the Mackav 
people. A. I don t know, I suppose so. 

“Q. At a dollar an hour? A. T don’t know about that. That was 
done in the office. 
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“Q. But as a matter of fact, you do know that the Fuller 

88 Company did operate for some one else other than the Mackay 
people, and that other party was whom? 

Mr. Colrert: T object to the pending question. 

The Court: Make it read: “Do you know.” 

«/ 

(The question was repeated as follows:) 

“Q. As a matter of fact <io you know that the Fuller Company 
did operate it for some one else other than the Mackay people; and, 
if so, who was that other party.” A. Yes sir, I know that. 

Bv Mr. Daydex: 

Q. What other people or persons or company was it being 
operated for by the Fuller people, other than its own company and 
the Mackay Company? A. I think the Bosford-Dickinson Company 
and the Mackay Company were the only ones. 

Q. What did the Bosford-Dickinson Company do in the construc¬ 
tion of that building; who were they? A. They had the woodwork. 
They supplied the doors and trimmings, and so forth. 

Q. Can you think of any one else; were there other contractors 
there? A. I think they were the only two in the building when the 
elevator was in running order. 

And the witness further testified: 

That he never made any contracts; that he had ridden up on top 
of the said elevator, by standing on the aforesaid cross bars and hold¬ 
ing to the cable and while in such position had carried up in 

89 his arms six pieces of flooring; that he could have stood in the 
same position, holding on to the cable with one hand and 

could have held in the other hand the stippling brush and pot of 
paint, testified by the plaintiff, to have been carried up by him, the 
plaintiff. Immediately after the accident he started to get reports 
about it. 

And thereupon the following questions were asked: 

Q. If you had a pot of paint in one hand and a stippling brush 
in the other, kindly inform me how you would hold on to the cable? 
A. I think 1 would hold the stippling brush and the pot of paint in 
one hand. 

Q. How large is the stippling brush? A. I don’t know what size 
brush he was using. 

Q. I* if a large brush, weighing 10 pounds, is it not? A. No sir. 

Q. T* if a big brush, is it not? A. The one he had was for touch¬ 
ing up. and T don’t think it was a large brush. 

Q. Would you have considered it much of a feat to have gone up 
there with those incumbrances? A. No. 

On redirect examination the following question was propounded 
to the witness: 

“ Q. On the 9th of August. 1907, when you had turned that 
elevator and the operator over to the Mackay Company, state just 
what you said to Locke?” 

To the answering of which question counsel for the plaintiff ob- 
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jected, and the Court sustained the objection, to which ruling 

90 of the Court the counsel for the defendant, the George A. 
Fuller Company, duly excepted. 

And on further redirect examination the witness testified that on 
the morning of the 9th of August, 1907. he told the said Locke, to 
act according to the way Mr. Minte directed him to and that he, the 
said Minte. was to have charge of him and give him, the said Locke, 
his instructions about the running of the elevator; that on that occa¬ 
sion lie did not say anything to the said TiOcke regarding signals; 
that while the “Robert E Mackay Company was using the said eleva¬ 
tor it had control of the operator, and was to give the signals, and 
the understanding that he. the witness, had with Mr. Minte. was 
that he. the said Minte, was to have the exclusive use of the said 
elevator: that on the morning of August 9. 1907, nothing was said 
between him and the said Joseph Locke, about signals; that he. the 
witness, knew nothing about any arrangement between the George 
A. Fuller Company and the Botsford-Dickinson Company regard¬ 
ing the use of the elevator and the operator prior to the day of the 
accident and simply knew the fact that the Botsford-Dickinson Com¬ 
pany used the said elevator: and the witness further testified that he 
did not know whether the elevator equipment was turned over to the 
Botsford-Dickinson Company or whether the George A. Fuller Com¬ 
pany was operating it for the Botsford-Dickinson Company. 

The examination of said witness being concluded, Phillip F. 
Gormley was produced as a witness in behalf of the defendant, the 
George A. Fuller Company and testified that he was a con- 

91 tractor in business for himself with the Gormlev-Poynton 
Company: that on August 9. 1907. he was employed by the 

George A. Fuller Company as its general superintendent but that 
at the time of testifying in this cause he was not employed by the 
George A. Fuller Company in any capacity; that he did not make 
any arrangement with the Otis Elevator Company relative to the use 
of elevators in the Hibbs Building and did not know anything about 
the arrangement that existed between the two said Companies on 
August 9. 1907: that as to the said elevators on the said date there 
was no arrangement but there had been some arrangement relative 
to a temporary hoist or elevator when the George A. Fuller Com¬ 
pany was hoisting building material and at that time the latter 
Company had an engineer to operate the elevator while the Otis 
Elevator Company had a man there looking after it to see that he 
controlled the appliances properly and the said Otis Elevator Com¬ 
pany’s man looked after the ropes, greased the machinery and saw 
that everything connected with the elevator was properly cared for; 
that he did not know of any arrangement between the George A. 
Fuller Companv and the Robert E. Mackay Company as to the use 
of the aforesaid elevator at any time: that the elevator used under 
the arrangement with the Otis Elevator Company as a temporary 
hoist, at the time referred to by him. was a mere platform running 
in the regular passenger elevator shafts: that as general superin¬ 
tendent for the George A. Fuller Company, he supervised the con- 
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struct ion of the said Ilibhs Building and knew that the Robert E. 
Mackay Company used the passenger elevators for hoisting 

92 paints to the fifth floor of the said building where they stored 
their materials in a room and used the elevators for other 

work but that he did not know for what purpose the said painters 
were using the elevators on August 9, 1907, and it was not until 
after the occurrence of the accident to the plaintiff that he learned 
what such use was; the witness was thereupon asked the following 
questions: 

“ Q. Who was the operator in charge of those elevators? A. 
Locke. 

“ Q. In whose employ was he? A. In the employ of the Otis 
Elevator Company. 

“Q. Who paid him? A. The Otis Elevator Company. 

“Q. What authority or control did you or the George A. Fuller 
Companv have over Mr. Locke? A. Not any. 

“ Q. What control or authority did you have over him on the 
9th day of August. 1907? A. Not any. 

“ Q. Had you any right to discharge Mr. Locke? A. No sir. 

“ Q. Did you have any right under whatever arrangement ex¬ 
isted between the George A. Fuller Company and the Otis Elevator 
Company to substitute some one else on that elevator for Mr. 
Locke? A. No sir. 

And the witness further testified: that as general superintendent 
of the George A. Fuller Company he had charge of all of 

93 their work in this city, including the said Hibbs Building 
and during the construction of the said building looked over 

the construction thereof five or six times a dav from the time the 
building was started up to the time of its completion; and the wit¬ 
ness further testified that he could not remember the exact date when 
the said building was turned over to the owner, under the George 
A. Fuller Company’s contract. 

No cross examination of the witness. 

The examination of said witness being concluded, T,^mnn B 
was pro duce d as a witness in behalf of the defendant, the George 
“■Ar'Fuller Company, and testified that he was the manager of the 
George A. Fuller Company, the defendant, and was employed as 
such on August 9, 1907; that the work of constructing the afore¬ 
said Ifiblis Building came under his control and he knew the con¬ 
tract entered into between Mr. Hibbs and the George A. Fuller Com¬ 
pany. for the erection of the aforesaid building. 

Thereui>on, in order to prove the issues joined on its part in said 
case, the defendant, the George A. Fuller Company, introduced in 
evidence the original contract between the George A. Fuller Com¬ 
pany and William B. Hibbs, dated September 22nd, 1906, for the 
construction of the aforesaid building. 

The aforesaid contract was in writing and duly executed on the 
date aforesaid, by the George A. Fuller Company and the said 
William B. Hibbs and the terms thereof were in substance as follows; 
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That the George A. Fuller Company should provide all 

94 the materials and perform all the work for the erection and 
completion of a ten story mid basement, steel skeleton, fire¬ 
proof office building on certain designated lots and parts of lots in 
Square 222, according to ground plan of the city of Washington, 
D. C., all as shown on the drawings and described in the specifica¬ 
tions prepared by the Architects, which said specifications did not 
include the construction or installation of any of the elevators or 
elevator machinery for said building. The said William B. Hibbs 
by the said contract required the said George A. Fuller Company to 
complete the said building within ten months from the date of the 
aforesaid agreement, and agreed to give the said contractor possession 
of the building site not later than the aforesaid date of the contract. 
The sum paid by the terms of the said contract, for the erection of 
the said building, was the actual cost, to the George A. Fuller Com¬ 
pany, of the work and materials required for the construction of the 
said building, plus eight (8) per cent thereof for the supervision of 
the construction by the said George A. Fuller Company, but it was 
further agreed that if the total cost of said work and materials and 
said eight (8) per cent additional should exceed a certain stipulated 
sum then the said George A. Fuller Company was to receive only the 
stipulated sum in full payment for all work, materials, and its super¬ 
vision, subject to certain additions and deductions as provided for 

by the terms of the said contract. The George A. Fuller 

95 Company was by said contract required to submit to the 
owner of the said building, vouchers for all expenditures in¬ 
cluding ten (10) per cent of the value of all large tools, machinery 
and derricks used in the construction of the said building, to com¬ 
pensate for wear and tear, while all small tools and the expense of 
keeping them in repair, less ten (10) per cent for wear and tear, was 
charged a* part of the cost of said building but this provision did 
not apply to any property of sub-contractors of the George A. Fuller 
Company. 

The said William B. Ilibbs was to have access to the books of ac¬ 


count and time sheets, in connection with the said building, for the 
purpose of verifying the account. 

The George A. Fuller Company was required to deliver to the 
Architects, on or about the tenth of each month, a statement of all 
disbursements made for work and materials incorporated into the 
said building, together with vouchers for same, for audit. If found 
to be correct, the architects would, within five days, issue to the 
George A. Fuller Company a certificate for the sum of said vouchers 
and the owner was required to pay such certificate within seven days 
after receiving same. 

It was further stipulated and understood that the plans and specifi¬ 
cations excluded certain portions of the work which portions of the 
work were to be performed bv the owner at proper time so as not to 
delay the general progress of the work. 

No charge was to be made by the contractor, as part of the 
cost, for the sendees of any officers of the contractor, nor for 
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clerical services in any of its offices other than the temporary office 
on the building. 

The deductions thereinbefore referred to were to be allowances for 
changes, while the additions so referred to were to be for extras. 
And thereupon the witness further testiffed as follows: 

Q. It ha* been testified in this case that there was some arrange¬ 
ment made between you and the Robert E. Mackay Company rela¬ 
tive to the use of the elevators in that building for some purpose. 
Do you recall any conversation with Mr. Minte oi^liat subject? A. 

I recall Mr. Minte earning up to see me^tboub it 

olm'ntmk! II . . / . j t ‘ . *** J , » f 

i l i y ,/ AJ 

the conversation Was: A. It w 
he called at my office and said he wanted to 
have the use jjf The elevators at times , and wanted to know how he 
could arrange it. I simply told Iffnrlle could have the use of them 
under the customary arrangement; that whenever he wanted to use 

II le elevators, if the Otis Elevator Company or ourselves were not 

using them, he could have the use of them for any purpose he might 
desire, and we would c harge him the customary rate. _ 

O. WTrarTTffiHlTnrrate? .T7 1 llllllk WU mid I'UllllM UnTelevators 


.elevators. 

Q. Please state 
length. As 1 


arrangtf^or the 
as nftt muclr at 


9 


to Mackay before at one dollar an flflUE the cusirrmary rate. 

Q. M as anything said between you and Mr. Minte on that 
occasion with relation to doing the work of hoisting the eleva¬ 
tors up and down? A. Nothing whatever. 

(J. What was the talk directed to? A. He simply came to me and 
asked for the use of the elevators, and I told him he could have it. 

( h Did that _also iqplndp the njior ator? \ It inr>_lnihul pypry- 
thiiij_ 

That you were to lend the elevator and the operator to the 
Mackay Company? A. Yes; he had everything that went with the 
elevator. 

(}. What were the charges made for the elevator, and to whom 
were they made, for lending that elevator and the operator? To 
whom were the charges made? A. To the Robert E. Mackay Com¬ 
pany. 

Q. What was the charge? A. One dollar per hour for all the time 
that he had the elevator in his use. 

That the George A. Fuller Company did not know, at the time of 
the said arrangement with the foreman of the Robert E. Mackay 
Company what the Otis Elevator Company would charge for use 
of the elevator by the George A. Fuller Company and it was not until 
he received the Otis Company’s bill or invoice that he had any idea 
thereof; that the Otis Elevator Company charged Three Dollars a 
day straight time and also included charges for repairs, grease, fuses 
and such things, as shown by the aforesaid invoice; thereupon the 
witness was asked the following question: 

98 “Q. What became of the credit from the Mackay Com- 

“ pany to the Fuller Company of a Dollar per hour? A. 
“ It was credited to Mr. Hibbs.” 

To the answering of which counsel for the ; plaintifF objected. 

Counsel for the defendant, the George A. Fuller Company, ar- 
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giierl that the question was asked for the purpose of showing what 
interest or control the George A. Fuller Company had in or about 
the said elevator or the operator at the time the Robert E. Mackay 
Company was using it; that it had been shown that the Otis Ele¬ 
vator Company paid the operator and counsel proposed to show 
that whatever was received from the Robert E. Mackay Company 
was credited to Mr. Ilibbs and that the Fuller Company had no 
interest whatever in the matter. But the Court sustained the objec¬ 
tion and thereupon counsel for the defendant, the George A. Fuller 
Company then and there excepted to the ruling of the Court. 

And thereupon the witness further testified that he did not recall 
any arrangement with the Otis Elevator Company for the use of 
that car; that it is customary for the builder to use the car for the 
benefit of all desiring it; that he did not think there was any special 
arrangement made and that lie was the only one to make any such 
arrangement; that there was no other conversation between him 
and the said Minte relative to the use of the said elevators by the 
Robert E. Mackay Company; that he had often seen the construc¬ 
tion of the elevator which caused the accident and knew about the 
arrangement of the crossbars on top of the said elevator 
90 and that a person could sit on the said cross-bars very easily; 

that if a person sat close to the suspending cable, such per¬ 
son would be about two and a half or three feet from the counter¬ 
balance weights of said elevators and there were several places where 
one could sit on the said crossbars and be far removed from tho 
weights; that a person could stand on top of the dome and hold 
to the suspending cables connected with the said cross-bars; that 
he told the said Minte. when they arranged for the Robert E. Mackay 
Company to have the elevators, that while the George A. Fuller 
Company was charging the Robert E. Mackay Company for the said 
elevator, the latter Company was to have exclusive use of it and that 
he would not interfere with the Mackay Company’s use of it without 
making his request for it in due time for Minte to dispose of his. 
Minte’s men to other advantages; if the use of it at one o’clock in 
the afternoon was desired bv the George A. Fuller Company notice 
thereof would be given to the said Minte sometime during the 
forenoon, but if the Otis Elevator Company wanted to use the ele¬ 
vator, it would have first call on the same at all times. 

Upon cross examination the witness testified as follows: 

“Q. Now. they borrowed that elevator, its service and its operator, 

“ for a dollar an hour? A. The arrangement wa« just as T tried to 

“ outline it in mv testimonv. 

• •/ 

“Q. Answer my question. Is that so? They were paying a 
u dollar an hour? A. They paid a dollar an hour. 

“Q. And they were borrowing it, and you were lending it? 
100 “A. T don’t know whether you could say they were borrow- 

“ ing it. They were renting it. They were paying for it. 

The examination of said witness being concluded, Joseph P. 
Locke, was produced as a witness in behalf of the defendant, the 
George A. Fuller Company, and testified that he was the operator 
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who was running the elevator in question on August 9, 1907 and 
lie was on said date employed by the defendant, the Otis Elevator 
Company and had been in their employ continuously for about 
five months prior to said date; that his said employment with the 
Otis Elevator Company continued for about four months after the 
said date; that at the time of testifying in this cause, he was em¬ 
ployed at the Munsev Building by the Washington Times; that 
prior to the date of the accident the painters had been painting 
the elevator shafts and had continued that operation a number of 
times going up and down in the shafts; that on the morning of Au¬ 
gust 9th. at tlie time of beginning work, that was, 7 :30 A. M., he 
was told that the painters would use the elevators that day, as they 
had done before that date, and he began his oj>erations as he had 
done previously by throwing in the switch and getting ready; that 
about twenty minutes after 7 :30 A. M., the painters started to work, 
painting the east shaft, and they continued that operation a number 
of times, going up and down in the shaft a number of times; that 
finally the elevator, with the painters, including the plaintiff, on top 
thereof, reached the bottom of the shaft and he presumed they were 
painting and were ready to go up again; that he had, during all 
of these operations, in the painting of the said east shaft on 
101 the day aforesaid, been receiving bis orders from the plain¬ 
tiff, who was on top of the elevator in question, working 
with the other painter: that when the elevator was at the bottom of 
the shaft as aforesaid, he called to the plaintiff who said to him 
“We are ready to go up.” and he asked the plaintiff if he was ready 
and the plaintiff replied “Yes 1 am.”; that he then said to the 
plaintiff “Look out for the weights.”, and the plaintiff replied “All 
right.”; that before moving the car, he called to the painters a second, 
time saying “Mae, be careful of the weights.” and the said plaintiff 
replied, “I am all right. Go ahead.” which he then did; that he 
then started the elevator on the first speed, which was its slowest 
speed, and proeeeded up, the trip being continued until the elevator 
came to a stand still, caused by the weights striking the plaintiff's 
foot; that he then jumped out of the car, went into the basement 
where the machinery was installed, and operating the elevator from 
there lowered the same, which raised the counterbalance weights 
and released the plaintiff's heel; that the elevator was, bv an auto¬ 
matic device known as the slack cable devise, stopped immediately 
upon the weights coming in contact with the plaintiff's heel; that 
the counterbalance weights comprised an upper and a lower set 
with an open space of eight inches there-between and it was in this 
space and about midway of the weights, that the plaintiff's heel was 
caught, as he observed before he released it; that neither the plain¬ 
tiff nor the other painter. Mr. Benner, ordered him to stop 
10*2 at the second floor; that on the day aforesaid, the plaintiff 
had been giving all orders or directions to him and that if 
he had been directed by the plaintiff to stop at the second floor, 
there was no reason why he could not have done so; that when he 
jumped out of the elevator to see what had stopped it, and observed 
the accident to the plaintiff, the latter did not then make any com- 
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plaint about his operation of the elevator, neither did the plaintiff 
say anything about the elevator not stopping at the second floor; 
that he observed McCloskey’s position on top of the elevator while 
his heel was caught by the weight and saw that his right foot was 
on the flat rim at right angles to the weight and that his body was 
leaning towards the center of the top with his hands resting on the 
cross bars; that always while the said elevator was used by the 
Robert E. Mackav Company’s painters he oj>erated it on the first 
speed; that between half past seven a. in. and the time that the 
accident occurred on August 9, 1907, he received all of his orders 
from the plaintiff and that the said orders included the moving of 
the elevator up and down as a movable stage and everything else 
pertaining to the painting of the said elevator shaft; that in the 
doing of that work for the Robert E. Mackav Company neither the 
said Mr. Fisher superintendent of the building for the George A. 
Fuller Company, nor its general superintendent, the aforesaid Mr. 
Gormley, attempted to interfere with him in any manner; that in 
moving the said elevator up and down in its shaft, he would stop it 
at different places to permit the painters to touch up spots, 

103 upon order from them; that on this last mentioned trip going 
up, just before the accident, he was not directed to stop at 

anv floor; and the witness further testified that he never told the 
plaintiff that lie was paid and employed by the George A. Fuller 
Company; and the witness further testified that on the last trip 
after placing the lever at the first speed notch, he held it there with 
bis hand all the time and there was never any pause in the move¬ 
ment of the elevator until it was stopped by McCloskey’s foot. 

Upon cross examination the witness testified that during the time 
that the plaintiff was at work on the said elevator, witness obeyed the 
plaintiff s signals as to starting and stopping and the plaintiff exer¬ 
cised that control over him; that on the morning of the accident, 
if he remembered right, he began at the bottom of the shaft, with the 
painters, and worked with them up and down in the said shaft a 
number of times, stopping as they indicated; that on the last trip 
of the elevator, prior to the accident, the painters did not, order 
him to stop at any particular place and he understood that they 
were going to repeat the operation, as they had done before, which 
was going over the shaft and touching up the spots; that he was 
authorized to obey any orders given to him, bv the Robert E. 
Mackav Company’s painter foreman, who in this instance was the 
plaintiff; that lie did not take orders from the plaintiff, except 
those relating to the running of the elevator; that at the time of 
the accident there were two passengers in the said elevator 

104 but that they did not say which floor they wished to go to, 
that the plaintiff, Mr. MeCloskey, told him that he could 

earn* the said passengers in the elevator after he first a«ked if he 
should do so; that this permission was given to him at the first floor 
just before the elevator was started up on the last trip as aforesaid; 
that he told the plaintiff then that there was a couple who wanted 
to go up as we went and he said to the plaintiff. “Can thev go?” to 
which the plaintiff replied, “Yes.” 
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On redirect examination the witness testified that McCloskey, 
while the aforesaid conversation was carried on, was standing in 
the same place as when said McCloskey met with the accident, be¬ 
cause he the witness was standing in the door—the door sill and he 
could see McCloskey while talking to him. 

On reeross-examination the witness testified that he did not know 
where McCloskey was standing when struck by the first weight. 

On further re-direct the witness testified .that he knew where 
the plaintiff was standing when his foot was caught, because he 
found it fastened when he went up there, hut he could not say that 
McCloskey had not changed his position after the aforesaid conver¬ 
sation. and before his foot was caught by the weights. 


The examination of said witness being concluded the aforesaid 
Ramsey W. Scott was produced as a witness in behalf of the de¬ 
fendant. the George A. Fuller Company and testified that he 
105 was acquainted with the construction of the aforesaid elevator 
in the Ilibbs Building and that a man could stand or sit 
upon the aforesaid cross-bars on top of the aforesaid elevator and 
keep out of contact with the aforesaid counterbalance weights and 
that a person could, in such positions hold to the cables from which 
the elevator was su.<]ended; that he had stood upon the aforesaid 
cross-bars on one occasion when he inspected the rails; that it 
would he nearly impossible for a person, standing on the aforesaid 
cross-bars and holding on to the aforesaid cables, to come near 
enough to the aforesaid counterbalance weights to permit such 
person's feet to l>e struck by the said weights; that a person could 
stand on top of the dome of said elevator and hold to the said 
cable and ride there without coming in proximity to the said 
weights: that a person could stand on the other set of cross-bars, 
which were arranged diagonally of the first mentioned set of cross¬ 
bars. without being in proximity to the weights; that a person 
could also stand on any of the other three sides of the said elevator, 
on the flat rim of the top of said elevator, where there were no 
weights at al 1 adjacent, and thereby could have avoided contact 
with the said weights. 

On cross examination the witness testified that it would not have 


been safe to ride on the top of the car, in approaching the top floor 
unless the elevator operator was cautioned to slow down and stop 
it before the grating at the top of the shaft was reached; that if 
such caution was given to the operator it was comparatively safe to 
stand or to work, on the aforesaid cross bars; and the witness testi¬ 
fied that in riding on top of the elevator and on the afore- 
106 said cross-bars or the other diagonal set of cross-bars, termed 
by him the cross-head, with a stippling brush and a pot of 
paint, a person should have one hand disengaged and with the other 
hand hold to the aforesaid cables. 
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The examination of said witness being concluded. Dr. Frank 
Leech was produced as a witness in behalf of the defendant, the 
George A. Fuller Company, and testified that he had examined the 
plaintiff and found that the tendon Aehillis had been injured about 
four and half inches above the sole of the heel; that the fracture 
of the heel bone had perfectly united and that there was no evidence 
of any other injury and there was no evidence of the fracture in 
the heel bone; that from the character of the scar on the said 
tendon the plaintiff's foot must necessarily have been at a right 
angle to the weights when the heel was caught thereby; and the 
witness further testified that it would be impossible for a mail 
standing with his right foot in the position, claimed by the plain¬ 
tiff. to receive the injury which the plaintiff received and that the 
weights could not have produced such an injury if they had hit 
the side of the plaintiff’s foot. 

Lpon cross examination the witness testified that the plaintiff 
must have attempted to turn around in order to get his foot caught 
in the manner described by the witness Joseph P. Locke. Tie did 
not know that lie was thrown around; at any rate his foot got 
around that way. 


The examination of said witness being concluded, Dr. John R. 
Wellington was produced as a witness in behalf of the de- 
107 fondant the George A. Fuller Company, and testified that he 
was a physician and surgeon and that his practice was con¬ 
fined to surgery altogether and that he was the surgeon for the Cas¬ 
ualty Hospital and for the Children's Hospital and one of the sur¬ 
geons for the George Washington Hospital, and that he was also clin¬ 
ical professor of surgery at George Washington Hospital; that from 
the character of the injury received by the plaintiff and the location 
and character of the scar produced by the wound as described in an 
hypothetical question propounded to him that it would have been 
absolutely necessary for the weight to have hit the plaintiff’s heel 
perfectly square and at right angles to the foot in order to have pro¬ 
duced such an injury to the Tendo Aehillis and that if the said 
tendon had been hit from the side, he did not believe it. would have 


l>een possible to have crushed the tendon, without crushing the whole 
foot, because the said tendon is very strong, very thick and powerful. 

Upon cross examination the witness testified that if the plaintiff 
had been standing in the position testified to by him. the plaintiff, 
and had been thrown oft' his balance, still his heel must have been 
at right angles to the weight, when struck, in order to have produced 
the injury described: and that his foot, when it was finally caught, 
must have l>een at a right angle to the said weight. I don’t know 
how he got there. 


And thereupon, the defendant, the George A. Fuller Company, 
rested its case. 
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1 OS And thereupon the plaintiff was recalled as a witness, in 
his own behalf, in rebuttal, and he testified that on the 
morning he was injured he did not have any conversation with the 
elevator operator, agreeing that the o]>erator should carry a passen¬ 
ger or passengers and that nothing was said in that respect between 
the witness Renner and the said operator, or between him and the 
operator. 

There was no cross examination of the witness. 

The examination of said witness being concluded, the plaintiff 
recalled as a witness in rebuttal, Newton D. Renner, who testified 
that he did not remember anybody telling the elevator operator 
that he could carry passengers on the trip which resulted in the 
injury to the plaintiff and that he did not remember any such 
conversation. 

And thereupon the plaintiff rested his case. 

And thereupon, upon all the evidence hereinbefore set out, which 
is hereby referred to and made a part hereof, and which was all the 
evidence in the ca<e, the plaintiff, by its counsel, prayed the Court 
to instruct the jury as follows: 

1. The jury are instructed as matter of law that upon all the 
evidence in the case, the elevator operator, Lock, at the time of the 
hapj>ening of the injury to the plaintiff, must be considered to have 
been the servant of the defendant, the George A. Fuller Company. 

(Granted Exc.) 

2. The jury are instructed that if they find from the evidence 

that the plaintiff, Wilson A. McCloskey, while being carried 
109 on the top of the elevator in the ITibbs Building, in con¬ 
nection with the performance of his duties in painting the 
shaft of said elevator, as an employee of the Robert E. Mackay 
Company, was injured through the negligence of the elevator oper¬ 
ator in neglecting to obey his signals in the manner described in 
[declaration]* 

the a plaintiff's evidence and that the happening of said injury 
was not contributed to by negligence or want of proper care on the 
part of the plaintiff, their verdict should be for the plaintiff. 

(Amended and granted.) 

(Exception.) 

3. If the jury find for the plaintiff, they are to consider, in esti¬ 
mating the damages, the injuries to the plaintiff Wilson A. McClos¬ 
key and the damages resulting therefrom to him. 

They are to hike into consideration the suffering including bodily 
pain, in consequence of such injuries, and also the mental suffering 
and pain attendant upon and the natural incident of such bodily 
suffering, the character and extent of his physical disabilities, and 
whether the injury is permanent or otherwise. 

(Conceded.) 


[• Words enclosed in brackets erased in copy.] 
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The court granted the first prayer ami also the second prayer as 
amended. The third prayer offered by counsel for the plaintiff 
was conceded. To the granting of the first and second prayers, so 
offered by counsel for the plaintiff, bv the Court, counsel 
110 for the defendant, the George A. Fuller Company, then and 
there separately and severally excepted. 

And the counsel for the defendant, the George A. Fuller Com¬ 
pany prayed the court to instruct the jury as follows: 

At Law. No. 50782. 


McCloskey 

v. 

George A. Fi ller Co. et al. 


1 . The Jury are instructed that under the pleadings and all the 
evidence, their verdict should be for the defendant, the George A. 
Fuller Company. 

(Refused and Exc.) 

2. The Jurv are instructed that if thev find from all the evi- 

• %j 

deuce that the accident to the plaintiff complained of was occa¬ 
sioned in any degree by his own carelessness, the verdict should be 
for t hf 1 1 1 It lrmt, fHe*'‘fi('urjJt r " f A‘‘’'T , uller Company , regardlPS^rH 
whether the eievdlor operator wn?~TrPgtfgei7f or not. or whether 
lie was the servant of the Fuller Company or not. _- 

(Conceded.) 

8. If the Jury find from all the evidence that the accident to the 
plaintiff was occasioned wholly or in part by reason of the fact that 
lie had placed himself in an exposed and dangerous position on 
the ledge neon ml the top of the elevator car, with reference to obey - 
/ng tin signals to stop of the second floor , if you find such 
111 signal* acre given when he might readily have placed himself 
in a safe and secure position, the verdict should be for the 
defendant the George A. Fuller Company, regardless of any sup¬ 
posed negligence on the part of the elevator operator and regard¬ 
less of whether the operator was a sen-ant of the Fuller Company 
or not. 

(Conceded as Amended.) 

(Refused as asked & Exc.) 


| 


S 


(The parts underscored were added by way of amendment.) 

4. Tf the jury find from all the evidence that at the time of the 
accident to the plaintiff complained of. the elevator operator whose 
alleged negligence caused the injury to the plaintiff, was employed 
and paid by the Otis Elevator Company, which Company hired or 
loaned the elevator with its equipment and power to run it. together 
with the operator himself, to the Fuller Company for that Company’s 
purposes, and if they further find that the Fuller Company in turn 
entered into a contract with the Mackay Company by which the 
latter agreed to do all the painting in the TTibbs Building, including 
the elevator shaft, and to supply all the labor and materials neces¬ 
sary therefor, and that the Fuller Company agreed with the Mackay 
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Company to turn over to the latter the elevator with its power and 
equipment and the operator to run it with the understanding that 
while the elevator and the operator were being used for the pur¬ 
poses of the Mackay Company’s work, said Mackay Company should 
have the exclusive control and direction of the movements 
112 of said elevator and the operator himself, and that while 
engaged in doing the Mackay Company’s work, the operator 
negligently caused the injury complained of, then said operator 
for the time being was the servant of the Mackay Company and 
not of the Fuller Company, and the verdict should be for the de¬ 
fendant the Fuller Company. 

(Rejected & Exc.) 

5. If the Jury find from all the evidence that the Mackay Com¬ 
pany had the contract for doing the painting work in the Hibbs 
Building under an agreement with the Fuller Company, including 
the painting of the elevator shaft, which work required the construc¬ 
tion of a stationary or swinging scaffold, or the use of the elevator, 
and if the jury further find that the Mackay Company for reasons 
satisfactory to it preferred to procure and did procure from the 
Fuller Company the use of the elevator and an operator to run it, 
and that while engaged in doing the Mackay Company’s work, the 
operator was placed under the exclusive control of the Mackay 
Company, then said operator became for the time being the servant 

I of the Mackay Company, and the verdict should be for the de¬ 
fendant. 

■ (Rejected & Exc.) 

6. The jury are instructed that the fact that the plaintiff was 
injured, no matter how seriously in itself does not entitle him to 
recover in this action, but before a verdict in any amount can be 
rendered in his favor, the jury must find that the elevator operator 
i was at the time of the accident guilty of some negligence, 

1 113 and did not act as a reasonably prudent man should have 
acted under all the circumstances, [and that as defined in 
previous instructions said operator was the servant of the Fuller 
Company while performing the acts which occasioned the accident.]* 
(Refused as a*ked & Exc.) 

(Conceded as Modified.) 

(The language struck through, appeared in the prayer as origi¬ 
nally presented. The part added by wav of amendment is under¬ 
lined.) 

7. The Jury are instructed that in considering the question as 
to whose servant Locke, the elevator operator, was at the time of the 
accident, they may take into account, along with all the other evi¬ 
dence in the ease, the fact that the Fuller Company did not employ 
and did not pay Locke for his services, and had no power to dis¬ 
charge him, and also the fact that at the time of the accident, the 
Otis Elevator Company had not turned the elevator over to the 
owner of the building. 

(Rejected & Exc.) 

{ [* Words enclosed In brackets erased in copy.] 

8—2153a 
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8. The Jury are instructed that there can be no recovery in this 
case on the ground of the total disability of the plaintiff to perform 
manual labor, if they are satisfied from all the evidence that the 
plaintiff is able to perform manual labor to some extent, and in 
this respect the recovery must be limited to the diminution of 
the plaintiff's ability to do manual work, and such other elements 
of damage as the plaintiff may be entitled to recover. 

(Conceded.) 

114 9. The Jury are instructed that if upon consideration 
of all the evidence and the instructions given bv the Court, 

the jury should come to the conclusion that the plaintiff is entitled 
to a verdict, then in estimating the amount of the damages they 
should not be guided or influenced in the slightest degree by the 
lact that the plaintiff is an individual who has been injured, and 
that the defendant is a corporation financially able to respond to 
a verdict that may be rendered against it, but they should in all 
respects treat the defendant, the Fuller Company, precisely as if it 
were an individual, without being influenced by any prejudice 
jigainst the defendant corporation or by any feeling of sympathy 
of the plaintiff on account of his injuries. 

(Conceded.) 

The second, eighth and ninth prayers, so offered by said counsel 
for the defendant, the George A. Fuller Company, were conceded 
and the Court granted the said prayers, but the Court refused to 
grant the first, third, fourth, fifth, sixth and seventh prayers so 
offered by said counsel for the said defendant, to which refusal of the 
Court to grant each of said prayers specified, counsel for the said 
defendant, then and there separately and severally excepted. The 
Court granted the said defendant's third and sixth prayers as modi¬ 
fied or amended and conceded. 

And thereupon the Court instructed the jury as follows: 

115 Gentlemen of the Jury, in this case the plaintiff alleges £ 
that he has been injured, and that the injury was occa¬ 
sioned by the defendant in the ca^e, as they originallv were, includ¬ 
ing the defendant, the Otis Elevator Company. Now, it is not neces¬ 
sary for you to dwell upon the question of the Otis Elevator Com- ' 
pany at all, because the Court has decided that the Otis Elevator fa 
Company was not responsible for the injury, and your verdict was 
rendered for that Company under the instructions of the Court. So 
the only question before you is as to whether or not the injury com¬ 
plained of in this declaration was occasioned by the defendant com- h 
pany, that is to say, the Fuller Company. That is the question 
before you. T he Otis Elevator Company is not here, and vou have f 
nothing to do with it. 

Now, there is another question that has developed, according to 
the Court’s view, and that is the question as to the status of the wit¬ 
ness Locke. W as he an employee or servant of the Fuller Com¬ 
pany or of the Mackav Company? If he was a servant of the 
Mackay Company, then this plaintiff can not recover in this case. 
So it becomes necessary to decide the question as to whether or not 
he was the servant of the Fuller Company. 
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Now. the Court has decided—and its decision is final, so far as you 
are concerned, there being the opportunity and the right of the par¬ 
ties to correct the Court’s findings bv a higher Court, if this Court 
should be in error on that subject—and I have granted a prayer 
that savs to you that so far as this case is concerned now, all 

116 the testimony in the case on both sides seeming to agree on 
the given point, that the witness Locke was the servant of 

the Fuller Company. Therefore that question of law has been 
eliminated, and you have no concern with it. It therefore follows 
that the only question with which you are concerned is the one ques¬ 
tion, has the defendant company, that is, the Fuller Company, been 
guilty of negligence, and was this negligence the cause of the plain¬ 
tiff’s injury, and, if it was. what is the estimate which you place by 
way of damages upon that injury? 

Keeping in mind always that the law says no matter how negligent 
the defendant may l>e, no matter how negligent you may find the 
defendant, the Fuller Company, to have been in this case, still if 
you find the plaintiff was negligent in any degree that contributed 
to the injuries, then if he was responsible entirely for his own 
injury, or if he was in part responsible for his own injuries, the 
Court does not undertake to measure the difference of the amount of 
negligence, but it simply says that even if the defendant was negli¬ 
gent and the plaintiff contributed in some degree to his injury by 
his own negligence, he can not recover. 

That, generally speaking, is the law of this case and of all cases 
of this character. 

Unfortunately, something has been said in this case in the argu¬ 
ment, brought about by the heat of argument, with which you have 
no concern. Very often counsel say some things that they ought not 
to say. This is very frequently not intentional, but they are 

117 carried away bv their case. So in this case counsel for the 
plaintiff has undertaken to remark upon the position of the 

defendant in this case as a corporation, and so on. 

Now, you have nothing to do with that. You have been sworn 
in this case to try the question of the right of recovery or not of 
this plaintiff, purely upon the evidence of the case. You are sworn 
to try it according to the law and the evidence, and you are utterly 
unconcerned by reason of the personality of the parties in this case. 
It makes no difference to you whether the plaintiff in the case is a 
poor man or a rich man. That is not your concern. You only 
know him as the plaintiff, and,whether he be rich or poor is no con¬ 
cern of yours. Likewise as to the defendant there is nothing in this 
case to indicate that the defendant is rich or poor, and it does not 
make any difference. You have no concern with that. You treat 
the plaintiff as A. and you treat the defendant as B. You stand 
absolutely indifferent as to either of them. The only question you 
have to decide is, is the plaintiff entitled to recover under the evi¬ 
dence or not, irrespective of the plaintiff’s position or of the de¬ 
fendant’s position. 

So. gentlemen, you see, the verdict of the jury is, in itself, a serious 
matter. You are trying the issue between men, and are not con- 
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cerned with their status one way or the other. The whole hope of 
our courts is that the juries shall do justice between man and man 
without any respect whatever to the ]>ersonalitv of the parties; and 
I am sure you will do it. as I am glad to say most juries do 

118 in this jurisdiction. 

Then what is the complaint? The plaintiff charges that he 
has been injured, as 1 have already said, by the negligence of the 
defendant company, through its servant or employee, Locke. 

In every case that comes into our courts, the plaintiff has a given 
duty, and that is that when he charges negligence he must prove 
negligence; so that the burden of proof in this case is upon the 
plaintiff to show, by the fair weight of testimony, that Locke, and 
therefore the defendant company, was guilty of negligence. So when 
you go to weigh the testimony in this case, you must remember 
that the burden is upon the plaintiff to establish the negligence of 
the defendant company; and you understand if you establish Locke’s 
negligence, you establish the negligence of the defendant company. 
I only say that to keep your minds clear, when I say the negligence 
of the defendant. 

The burden, therefore, is upon the plaintiff in this cause to show, 
by the fair weight of testimony, that the defendant company was 
negligent, and that he was injured bv reason of that negligence. 
When I say by the preponderance of evidence, or by the fair weight 
of evidence, it simply means that when you go to consider the ques¬ 
tion as to which side has offered the greater weight of evidence, you 
simply measure it and weigh it. and if from all the evidence you 
find that the plaintiff’s evidence of this negligence weighs 

119 more, to your minds, than the testimony of the defendant, 
then the plaintiff is entitled to recover. If the evidence of 

the defendant weighs more than the testimony of the plaintiff, then 
of course you would have to find for the defendant; but suppose that 
they both weigh the same and you could not tell which side offered 
the greater weight of evidence. Now, the plaintiff must offer the 
preponderance of evidence. Its testimony must weigh more than the 
testimony of the defendant. Consequently, if it weighs just the 
same, then your verdict would have to be for the defendant, because 
the plaintiff's testimony must weigh more. 

So, on the other hand, if the question of contributory negligencei 
comes up, that is a defense, and then the defendant, if it sets up 
contributory negligence, must prove in the same way. by the fair 
weight of testimony, that the plaintiff contributed to his own injury 
by his own negligence. If he contributed in any degree to the acci¬ 
dent then the plaintiff can not recover, and your verdict would have 
to he for the defendant. 

You therefore see what your plain duty is. It is to carefully weigh 
the evidence in the cause, and discover whether the plaintiff has 
proven his case by the fair weight of evidence. After you have set¬ 
tled that question, then you have to go a step further. 

I should say, first, before I come to that phase of it, that in con- 
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sidering this question of the negligence, it is your duty to consider 
the position of the plaintiff, as to whether or not, considering the po¬ 
sition where he stood on that car, in reference to the fact that 

120 lie was going to the second story only, if you believe from the 
evidence that that is where he had been ordered to go, whether 

he occupied sueh a position as would be reasonably safe under all 
the circumstances of the case, taking into consideration the fact, if 
you believe it to be the fact, that he was to be taken to the second 
story of the building. 

All of these questions, therefore, enter into the case. You have 
no right, under the law, to take into consideration the fact that an 
accident happened. The happening of an accident does not justify 
a verdict at your hands, because that is not the question. The ques¬ 
tion is, did the accident happen by reason of the negligence of the 
defendant. So the happening of the accident amounts to nothing, 
unless you connect it with the fact that it wa« through the negli¬ 
gence of the defendant company that the accident happened. 

So you see all of these things work together. You must draw 
no conclusion from the mere fact of the happening of the accident 
itself, but you must draw your conclusions that the accident hap¬ 
pened by reason of the negligence of the defendant before you can 
find for the plaintiff. 

Tn that connection I do not know whether it is necessary to read 
the prayers or not. 

Mr. Colbert: I think not, sir. 

The Court: You are therefore instructed, as a general proposi¬ 
tion—and I have embodied in what I have said to vou nearly all the 

• if 

prayers, or at least the principles involved in the prayers— 

121 that if you find from the evidence in this cause that the 
plaintiff was injured by reason of the negligence of the de¬ 
fendant company, and if his own negligence did not contribute to 
any part of it, then the plaintiff in this case is entitled to recover, 
and your verdict would he for the plaintiff. 

On the other hand, if you find that it was not caused by the negli¬ 
gence of the defendant company, or was caused by the negligence 
of the defendant company and the plaintiff together, then the de¬ 
fendant is entitled to a verdict. 

If vou find for the defendant, that is the end of the case, and vou 
have to go no further. 

If, on the other hand, you find for the plaintiff, then you must 
go a step further, and you have then to consider what damages he 
is entitled to by reason of the negligence of the defendant com¬ 
pany. 

So in taking that into consideration, if you find for the plaintiff, 
as I have said, you are to take into consideration the suffering, in¬ 
cluding bodily pain in consequence of such injuries, and also the 
mental suffering and pain attendant upon and the natural incident 
of such bodily suffering, the character and extent of his physical 
disabilities, and whether the injury is permanent or otherwise. 

You are entitled to take into consideration all these things—bodily 
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suffering, pain, whether that injury is permanent or not. All 
12*2 of those things are matters which you are entitled to take 
into consideration in estimating the damages incident to the 
negligence, and the injury caused bv it. 

Mr. Colbert: Will your Honor read our 8th prayer in that 
connection, which vour Honor has granted, T think? 

The Court: Yes. 

“The jury are instructed that there can be no recovery in this 
case on the ground of the total disability of the plaintiff to perform 
manual lal>or. if they are satisfied from all the evidence that the 
plaintiff is able to perform manual labor to some extent, and in this 
respect the recovery must he limited to the diminution of the plain¬ 
tiff's ability to do manual work, and such other elements of damage 

the plaintiff may Ik* entitled to recover.’* 

In other words, reading the two prayers, if the jury finds for the 
plaintiff, they are to consider, in estimating the damages, the injuries 
to the plaintiff, Wilson A. MeCloskev, and the damages resulting 
therefrom to him. They are to take into consideration the suffer¬ 
ing. including lmdilv pain, in consequence of such injuries, and 
also the mental suffering and pain attendant upon and the natural 
incident of such bodily suffering, the character and extent of his 
physical disability, and whether the injury is permanent or other¬ 
wise. 

You take that into consideration. You are not entitled to allow 
this plaintiff for total disability unless you find it was total; but 
you can only allow him damages, if you find for the plaintiff, for 
the diminution in his ability to do manual work. You are 

t 

12.3 entitled to allow him for mental suffering which vou mav 
find incident to the bodily suffering. 

So, gentlemen, if you find for the plaintiff in this case you must 
go a step further. You must all agree, of course, and you will select 
some one of vour body to act as foreman for you, who will announce 
your verdict. If you find for the defendant, when you are asked, 
you will simply say ‘‘For the defendant.*' If you find for the plain¬ 
tiff. you will say, “We find for the plaintiff.’* and then state how 
much you find for the plaintiff. 

Thereu]x>n counsel for the said defendant, after the deliverance 
of the oral charge of the Court to the jury, renewed each and all 
of their exceptions to the granting by the Court of the prayers of 
the plaintiff and to the refusal of the Court to grant each of the 
prayers heretofore sjKoified offered by and on behalf of the said de¬ 
fendant. which exceptions were then and there noted upon the min¬ 
utes of the Court. 

Thereupon counsel for the said defendant interposed an objection 
to the oral charge of the Court as follows: 

“Mr. Colbert: We desire to renew our exception to that portion of 
the charge which again finds that Locke was an employe of the 
Fuller Company. Tn other respects the charge is satisfactory to us. 

“The Court: You may retire, gentlemen.” 

But the Court adhered to his instructions to the jury and refused 
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to withdraw, alter or modify the same, to which action of the Court 
the said defendant, by its counsel, then and there duly ex- 
124 eepted and said exceptions were noted at the time upon the 
minutes of the Court. 

After the noting of said exceptions hereinbefore set forth, and the 
making the game a part of the record, which is also made a part 
hereof, and because the matters and things hereinbefore recited are 
not matters of record, and in order that the said defendant may have 
its case reviewed on appeal by the proper court, the defendant, the 
George A. Fuller Company, by its attorney moves the Court to 
sign and seal this, its Bill of Exceptions, to have the same force and 
effect as if each and every one of said exceptions had been separately 
signed and sealed, which motion is by the Court granted; and there¬ 
upon the said defendant tenders this, its Bill of Exceptions, and re¬ 
quests the Court to sign and seal the same according to the statute 
in such cases made and provided and it is accordingly done, now, 
for then, this 24th dav of February A. I). 1910. 

HARRY M. CLABAUGH, 

[seal.] Chief Justice. 

Settled by consent 

E. S. DUVAL, Jr.. 

M. J. COLBERT, 

For Deft Fuller Co. 

S. V. HAYDEN, 

HAYDEN JOHNSON, 

For Plaintiff. 

Memorandum 

February 25, 1910.—Time to tile transcript of record extended 
from time to time to and including April 15th, 1910. 


(Here follows plan of elevator, marked page 125.) 

120 Direction* to Clerk for Preparation of Transcript of Record. 

Filed February 25, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50782. 

Wilson McCloskey, Plaintiff, 

v. 

Georoe A. Fuller Company and The Otis Elevator Company, 

Defendants. 

The Clerk of said Court will please prepare a transcript of the 
record on appeal, for the Court of Appeals, in the above entitled 
cause, to include the below mentioned items, namely; 
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Declaration Filed July 18, 1908. 

Pleas Filed July 28, 1908. 

Joinder of Issue Filed August 11, 1908. 

Leave to Amend Peel. etc. Filed November 20, 1908. 

Verdict for Deft Otis Kiev. Co. Filed October 13, 1909. 
Verdict for Pl’fl vs. Def t George A. Fuller Co. October 19, 1909. 
Judg’t for Deft Otis Kiev. Co. October 20, 1909. 

Judg’t for PFff vs. Geo. A. Fuller Co., Appeal etc., October 29, 
1909. 

Memo.—A ppeal Bond tiled November 1 , 1909. 

Memo.— Bill of Exceptions submitted December 13, 1909. 

Memo. —Time to File transcript of record extended to Jan. 15, 
1910 December 13, 1909. 

127 Memo.— Time to file Transcript of Record extended to 

Feb. 15, 1910 January 14, 1910. 

Memo.— Time to file Transcript of Kecord extended to Mar. 15, 
1910 January 31, 1910. 

Order making Bill of Exceptions of Record February 24, 1910. 
Bill of Exceptions filed February 24, 1910. 

This designation filed February 25, 1910. 

EDWARD S. DUVALL, Jr., 

M. J. COLBERT, 

Attorney* for Deft George A. Fuller Company. 
Memorandum. 

April 11, 1910.—Time to file transcript of record further extended 
to and including April 20th, 1910. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
127, both inclusive, to be a true and correct transcript according 
to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 50782 at Law, wherein Wilson A. Mcr 
Closkey is Plaintiff and George A. Fuller Company is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of April, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No 
2153. George A. Fuller Company, Appellant, vs. Wilson A. McClos- 
key. Court of Appeals, District of Columbia. Filed Apr. 18, 1910. 
Henry W. Hodges, clerk. 
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CSourt of Appeals, Itotrirt of CEoluatbia 


George A. Fuller Company, 

Appellant , 
vs. 

Wilson A. McCloskey. 


No. 2153. 

October Term, 1910 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

On September 22, 1906, William B. Hibbs entered into 
an agreement in writing with the George A. Fuller Corp- 
pany whereby the latter undertook, for a consideration 
therein recited, to erect for the former the building now 
known as 723 Fifteenth St., N. W., in this city. (Rec., pp. 
47-8.) This contract did not provide for the installation of 
elevators in the building, that branch of the work being 
covered by an independent agreement made later between 
the said Hibbs and the Otis Elevator Company. On Aug¬ 
ust 19, 1907, the Robert E. Mackay Company, of New York 
City, contracted in writing with the George A. Fuller Com¬ 
pany to perform the painting work required in said build¬ 
ing. (Rec., pp. 32-5.) McCloskey was a journeyman 
painter in the employ of the Mackay Company. The acci¬ 
dent resulting in the injury to the plaintiff occurred August 
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9, 1907. At that time the building was very nearly com- . 
pleted. The painting work was not finished and there re¬ 
mained some interior details still uncompleted. The ele¬ 
vators had been entirely installed and had been for some 
weeks used by the George A. Fuller Company for hoisting 
its material to the upper floors of the building, and had also 
been operated by it for the Robert E. Mackay Company and 
the Botsford-Dickinson Company. (Rec., pp. 44-5.) 

McCloskey at the time of his injury was engaged, in 
company with another painter, Renner, in painting the walls 
of the elevator shaft. The testimony showed that there 
were three methods by which this branch of the painting 
work might have been done. The first was by construct¬ 
ing a scaffold from the bottom of the shaft from which 
the painters could work; second, by a swinging scaffold; 
and third, by using the top of the elevators as moving plat¬ 
forms. (Rec., p. 39.) The first and second methods were 
impracticable in the present case for the reason that it would 
have prevented the operation of the elevators, thereby in¬ 
conveniencing everyone in the building. (Rec., p. 39.) 
There is no evidence in the record, as claimed in appellant’s 
brief, as to whether the swinging scaffold would have been 
more expensive to the Robert E. Mackay Company than the 
use of the elevators. Under the agreement above mentioned 
for the installation of the elevators, they were to remain the 
property of the Otis Elevator Company until formally 
turned over by them to the owner, and which up to that 
time had not been done. This precaution was taken for 
obvious reasons. It developed during the progress of the 
trial that some weeks prior to the happening of the acci¬ 
dent the Otis Elevator Company had hired an operator, 
Locke, for three dollars per day, to the George A. Fuller 
Company, to operate the elevators, which it permitted said 
company to use without charge. (Rec., pp. 20-22.) The 
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George A. Fuller Company had no arrangement with the 
Otis Elevator Company for the use of the elevators, it being 
customary for the builder to use the elevators for the benefit 
of all desiring them, and to charge one dollar an hour for 
such use. (Rec., pp. 49-50.) There was no conflict in the 
evidence as to the arrangement between the Otis Elevator 
Company and the George A. Fuller Company as to the hiring 
of Locke. About two months before the Mackay Company 
started to paint the elevator shaft, Robert Minte, who was 
the foreman of the Mackay Company, called upon James 
Baird, the local manager of the George A. Fuller Company, 
to arrange for the use of the elevators in painting the eleva¬ 
tor shaft. There is also no dispute in the testimony as to 
what this agreement was, the testimony of Minte and Baird 
being identical upon the subject. (Rec., pp. 37 and 49.) The 
George A. Fuller Company was to furnish to the Mackay 
Company at one dollar an hour (Rec., pp. 35 and 49), the 
use and operation of the elevators for the purpose of assist¬ 
ing the Mackay Company in the work of painting the ele¬ 
vator shaft. The hiring was to include everything, the 
power, the operator, and the use of the elevator. When 
the elevators, in pursuance of this agreement, were placed 
at the disposal of the Mackay Company by the George A. 
Fuller Company, they were in charge of an operator by the 
name of Locke. The only control the Mackay Company’s 
men had over the operator was the power to inform him 
where to take his car—when to go up and when to come 
down. (Rec., pp. 39 and 43-44.) During the progress of 
the trial below it was further developed that Locke was at 
the time of the accident on the pay-rolls of the Otis Ele¬ 
vator Company. It was also shown that Locke was hired 
by the Otis Elevator Company to the George A. Fuller 
Company for three dollars a day. (Rec., pp. 19 and 22.) 
The George A. Fuller Company then hired the use of the 
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elevators and their operation, which included the motive 
power and services of an operator who turned out to be 
Locke, to the Mackav Company at the rate of one dollar an 
hour. 

The accident happened on August 9, 1907. The painters 
had then been working on the elevator shaft for about two 
weeks and had completed their work with the exception of 
touching up some of the rough places. In performing this 
latter work they had commenced at the top of the shaft and 
worked down. They worked from the rim around the top 
of the cage of the car, calling to the operator when they 
wished to be lowered or raised. In the progress of their 
work they gradually worked down, touching up the rough 
places as they went, until the floor of the car was on a level 
with the first floor and could descend no further. McClos- 
key and Renner were on the roof of the elevator. The re¬ 
maining work consisted in touching up the walls of the shaft 
between the first and second floors, the space then occupied 
by the body of the car. To get at this it was neecssary to 
get under the car. To get from the top of the car McClos- 
key and Renner would have to be taken to the next landing 
above, which was the second floor landing, a distance of 
about ten feet. Renner was standing on the front rim of 
the car facing the hallway; McCloskey was standing on the 
east rim facing the center of the car. McCloskey then had 
a paint box and stippling brush in his hands. He requested 
Locke to take him and Renner up to the second floor and 
let them off. Locke started the elevator, paused at the sec¬ 
ond floor, bringing the elevator almost to a stop, then started 
with a jerk, continuing on, to and above the fifth floor. The 
sudden start threw McCloskey off his balance and before he 
could get up he was fast in the weights (Rec., pp. 7 and 13), 
just above the fifth floor. His right foot was caught be¬ 
tween the balancing weights and the top of the elevator, 
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severing the Tcndo Achilles and fracturing the heel bone, 
inflicting permanent injuries upon him so that he is unable 
to follow his occupation of painter and paper hanger. (Rec., 
pp. 7-8.) 

APPELLANT’S ASSIGNMENTS OF ERROR. 

The assignments of error mentioned in the brief filed by 
appellant involve four separate propositions of law, which 
will be considered in the following order: 

First: The question of the sufficiency of the plaintiff’s 
declaration. 

Second: The propriety of the action of the trial Court 
in refusing peremptorily to instruct the jury in favor of the 
defendant on the ground that the evidence showed the plain¬ 
tiff to have been guilty of contributory negligence. 

Third: The propriety of the action of the trial Court 
in declining to submit to the jury the question as to whose 
servant Locke was at the time of the happening of the acci¬ 
dent ; and 

Fourth: The propriety of the action of the trial Court 
in ruling as matter of law that the elevator operator, Locke, 
must for the purposes of this suit be considered by the jury 
at the time of the accident to have been the servant of the 
George A. Fuller Company. 

ARGUMENT. 

The Sufficiency of the Plaintiff’s Declaration. 

It is claimed by the appellant that the plaintiff’s declara¬ 
tion is defective in that “there is no allegation that the 
plaintiff ever requested any employee of the George A. Ful¬ 
ler Company to do the thing, the omission to do which is 
charged as the cause of the plaintiff’s injury.” (Appellant’^ 
brief, 39.) In answer to this it is submitted: 


First: That the plaintiff’s declaration does sufficiently 
charge negligence on the part of the George A. Fuller Com¬ 
pany ; and 

Second: That even though it does not, such supposed 
defect has been cured by verdict, or, if it has not, the ques¬ 
tion cannot be considered by this Court for the reason that 
it was never raised in the Court below. 

1. It will be observed that the declaration after the reci¬ 
tation of some matters of inducement, charges (Rec., p. 2) 
“that in order that the said Robert E. Mackay Company, 
its agents and employees, might more conveniently and ex¬ 
peditiously paint the said elevator shaft as aforesaid, the 
said George A. Fuller Company entered into an agreement 
with the said Robert E. Mackay Company for hire, to op¬ 
erate said elez’ator, so that said company’s employees might 
stand on top of the elevator and that it might he lowered or 
raised as might be necessary in the painting of said shaft, 
and to start and stop said elevator ivhenrrer and wherever 
requested by this plaintiff so that he might continue to paint 
or to alight from said elevator.” The declaration then 
charges that the George A. Fuller Company employed the 
defendant, the Otis Elevator Company, to run and operate 
the said elevator, and continues (Rec., p. 2) “that it then 
and there became and was the duty of it, the George A. 
Fuller Company, to so operate or cause to be operated said 
elez'ator, as the said plaintiff’s employer dr any of its em¬ 
ployees engaged in said painting work might designate, and 
not to start the said elevator, or if started not to carry said 
* elevator further than might be designated as aforesaid,” etc. 
Continuing, the declaration charges the Otis Elevator Com¬ 
pany with practically the same duty. The plaintiff’s posi¬ 
tion on top of the elevator and his request to the operator 
to stop at the second floor is then set out and the breach of 
duty on the part of both defendants is assigned as follows 



(Rec., p. 3): “But the said defendants (plural), not re¬ 
garding their said duties in the premises, did so negligently, 
carelessly and recklessly operate and cause to be operated 
said elevator, that the same was carried up to the fifth floor, 
where the said weights and elevator met, as aforesaid, in 
direct violation of the request of the plaintiff to stop the 
same at the second floor.” That as the result of this negli¬ 
gence on the part of both defendants the plaintiff was In¬ 
jured. It is difficult to see how it would have been possible 
for plaintiff’s counsel in framing his declaration more spe¬ 
cifically to charge negligence against the George A. Fuller 
Company. The appellant in discussing this feature of the 
case has selected and set out in his brief a detached extract 
from the declaration which in itself means nothing, but 
which when taken in connection with the rest of the text of 
the declaration, it is believed, sufficiently charges negligence 
on the part of the George A. Fuller Company. 

2. Should it be the view of this Court, however, that the 
declaration is defective in the respect claimed for by coun¬ 
sel, it is submitted that the appellant cannot take advantage 
of such defect in the present state of the record. It is a mat¬ 
ter of elementary law that defects of this character should 
be taken advantage of either by a demurrer to the declara¬ 
tion before trial, or by a motion in arrest of judgment after 
a verdict. Neither of these objections was made by appel¬ 
lant. The point is now raised for the first time in appel¬ 
lant’s brief. This is too late. 

The only other method by which the supposed defect 
might possibly have been taken advantage of, is in a claim 
of variance. If the position of the appellant is unsound 
upon the other supposed errors claimed to have been made 
by the trial court, the situation would be presented of a 
defective declaration with sufficient proof offered upon it at 
the trial to make out a good case against the defendant. 
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In such a situation, as has been said, it might be claimed 
that the proof offered at the trial did not correspond with 
the allegations of the declaration, hence there was a vari¬ 
ance. It is submitted upon this point that should such be 
the case, appellant, by not raising the point in the court be¬ 
low, is precluded from insisting upon it here. The claim 
of variance is made either, first, by objection to the evi¬ 
dence when offered on the ground that the foundation for it 
has not been laid in the declaration (Sheely vs. Mandville, 
7th Cranch, U. S., 208; U. S. vs. Denicke, 35 Fed. Rep., 
407) ; second, by motion to strike out testimony already 
offered upon the same ground (22 Enc. PI. and Pr., 633) ; 
third, by motion to strike out all the testimony offered on 
behalf of the plaintiff and direct a verdict for the defendant 
on the ground that the testimony offered does not support 
the averments of the declaration. As no objection was 
made to the introduction of testimony in the present case 
on the grounds mentioned, and as no motion was made by 
the appellant at any time during the progress of the trial 
in the lower Court to strike out evidence already offered for 
that reason, the only question remaining for consideration 
upon this point is whether or not the motion made at the 
conclusion of all the testimony to direct a verdict for the 
defendant can be considered by this Court sufficient to raise 
the question of variance. It is submitted that it cannot be 
so considered. That motion is as follows: (Rec., p. 56.) 
“The jury are instructed that under the pleadings and all 
the evidence, their verdict should be for the defendant, the 
George A. Fuller Company.” That motion was argued 
in the court below upon the ground that the plaintiff had 
shown himself by his own testimony to have been guilty of 
contributory negligence, and second, that from all the evi¬ 
dence in the case the elevator operator, Locke, could not be 
considered to have been the servant of the George A. Fuller 
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Company. No suggestion was ever made of any supposed 
defect in the declaration, or that the proof offered at the 
trial was variant from its allegations. The wording of 
the motion in no way implies that such an objection was 
ever in the mind of counsel. In Gerding vs. Haskin, 141 
N. Y., 514, it is said, “the motion for the direction of a 
verdict must set out specifically the grounds on which it is 
based so that the adverse party may supply the defect if he 
can, but the grounds may not be specified if it is obvious the 
defect could not have been obviated had it been pointed out.” 
If the supposed defect in the declaration had been pointed 
out by the defendant in the trial court and that court was 
of the opinion that such defect existed, the plaintiff could 
have very readily taken leave to amend his declaration at the 
trial table and thus remedied all objection. 

It has been frequently held in appellate practice in the 
Federal Courts, that it is the duty of a plaintiff in error, 
affirmatively to show that error has been committed by the 
trial court, and that it is not to be presumed and will not 
be inferred from a doubtful statement in the record (Mer¬ 
cantile Trust Company vs. Hensey, 205 U. S., 298). In 
the latter case, which was an appeal from a judgment of 
the Supreme Court of the District of Columbia, an action 
had been brought by Hensey, the owner of certain build¬ 
ings then recently constructed, against the Mercantile Trust 
Company, as surety upon a bond given by his contractor 
who had undertaken the construction of the houses. Hen¬ 
sey claimed that the contractor had not performed his 
contract in that he had, first, permitted defective materials 
to be used in the buildings; second, that he had permitted 
structural defects in the construction of the buildings, and 
third, that he had omitted certain details called for in the 
specifications. At the trial of the case a number of wit¬ 
nesses testified that by reason of all three breaches the 
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houses were lessened in value to the extent of about $2,000. 
The court ruled in submitting the case to the jury that they 
were only entitled to consider the question of omissions 
with reference to the depreciation of the value of the 
houses, and should not take into account structural defects 
or defective material. A general prayer was made by the 
defendant to take the case from the jury, but the ground 
upon which the prayer was made was not stated in the 
prayer itself, nor did the record show upon what ground 
the instruction was asked. It was urged on appeal that as 
the record showed that the testimony of the witnesses had 
reference to the decreased value of the houses as the result 
of omissions, structural defects and defective materials, un¬ 
segregated, and as the court had instructed them that they 
could only consider omissions alone, that there was no basis 
upon which they could estimate the damage to the property. 
And further, as the plaintiff had moved the court to direct 
the jury to return a verdict in its favor, that the trial court 
was in error in submitting the case to the jury. In dispos¬ 
ing of this point the Supreme Court uses the following lan¬ 
guage : 


“It is part of the duty of a plaintiff in error, affirma¬ 
tively to show that error was committed. It is not to 
be presumed, and will not be inferred from a doubtful 
statement in the record. We think in this case the 
record fails to show the absence of the evidence as 
argued by the plaintiff in error. If, however, we as¬ 
sume that there was no such evidence in detail and only 
a conclusion given as to the total amount of damage, 
and if we further assume that the twelfth request of 
the plaintiff in error was charged by the court, and the 
right of recovery was thereby limited as stated, it docs 
not appear that the plaintiff in error made any point 
on the trial of the absence of the evidence of damage 
in detail , or that the court was asked to direct a verdict 
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for the defendant on account of its absence. If there 
were no evidence of the amount of damage caused by 
each particular breach, but only of the total amount 
sustained, and the plaintiff in error desired to avail 
itself of that objection to a recovery for the particu¬ 
lar damage permitted, counsel should have called the 
attention of the court to the point, and requested a di¬ 
rection of a verdict for the defendant on that ground. 
No such request was made, and nothing was said which 
would show that counsel for the plaintiff in error had 
any such objection in mind, and he cannot argue an ob¬ 
jection here which was never taken in the trial court.” 
Mercantile Trust Company vs. Hensey, 205 U. S., 298. 

In Roberts vs. Graham, 6 Wallace, 578, the United States 
Supreme Court, in dealing with the subject of variance, 
says: “The objection of variance, not taken at the trial, 
cannot avail the defendant as an error in the higher court 
if it could have been obviated in the court below; nor can 
it avail him on the motion for a new trial. Mosher vs. Law¬ 
rence, 4 Denio, 421; Lawrence vs. Barker, 5 Wend., 305. 
In McMicken vs. Brown, 6th Mart. (N. S.), 86, the de¬ 
fendant made no objection to the introduction of the testi¬ 
mony, but prayed the court to instruct the jury that it was 
insufficient to warrant a verdict against him. The jury 
found for the plaintiff. It was held by the Appellate Court 
that he should have objected to the omission of the evidence 
and that, not having done so, he was concluded by the ver¬ 
dict. The judgment was affirmed. See also Goslin vs. 
Corry, 7 Man. and G., 347, and Doe vs. Benjamin, 9 A. D. 
and E., 644. In the case before us the plaintiff was entitled 
to be apprised of the objection if it were intended to be re¬ 
lied upon, at an early period in the progress of the trial. 
The court would doubtless have permitted an amendment 
if deemed necessary, upon such terms as the interest of 
justice might seem to require. The defendant’s right to 
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make the objection was waived and concluded by the delay 
He could not make it at the time and in the manner it was 
presented.” See also Westville Coal Company vs. Schmitz, 
177 Ill., 278, and Chicago & West Mich. Ry. Co. vs. Hull, 
76 Ill. Appl., 408. 

The Question of Contributory Negligence. 

1. The second proposition of law advanced by appellant 
deals with the question of the plaintiff's alleged contributory 
negligence. The defendant, by its third prayer, requested 
that the jury be instructed as follows: (Rec., p. 56.) 

“If the jury find from all the evidence that the acci¬ 
dent to the plaintiff was ocacsioned wholly or in part 
by reason of the fact that he had placed himself in an 
exposed and dangerous position on top of the ele¬ 
vator car when he might have readily placed himself 
in a safe and secure position, the verdict should be 
for the defendant, the George A. Fuller Company, 
regardless of any supposed negligence on the part of 
the operator and regardless of whether the operator 
was a servant of the George A. Fuller Company or 
not. 

This prayer was amended by the Court by inserting the 
following language: 

“With reference to [the elevator operator] obeying 
the signals to stop at the second floor, if you find such 
signals were given.” 

The words “elevator operator” do not appear in the 
prayer as it is copied into the record, but it can readily be 
seen by the court that the amendment is meaningless with¬ 
out them. The omission was probably an error in tran¬ 
scribing it from the record. 
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That amendment was insisted upon by counsel for the 
plaintiff and granted by the trial court for the following 
reason. It can readily be seen that the question of the safety 
of the position occupied by the plaintiff on the top of the 
elevator car would be altogether different, had he intended 
to go up beyond the fifth floor, than it would be had he in¬ 
tended to go to the second floor only. If the plaintiff had 
intended to and informed the elevator operator that he 
wished to be carried to the fifth floor or beyond, his posi¬ 
tion, had he been standing where the weights passed the 
car at the fifth floor, would have been obviously a dangerous 
one. But the plaintiff did not wish to go beyond the second 
floor, and he specifically instructed the operator to elevate 
the car so that he could get off at the second floor. He had 
the right to assume that the operator would obey his in¬ 
structions, and if the operator had obeyed his instructions to 
stop at the second floor, the plaintiff would at no time have 
been in danger of coming in contact with the descending 
weights. It was only, therefore, because the operator did 
not obey the plaintiff’s instructions and shot the elevator 
up beyond the fifth floor, that the plaintiff’s position became 
a dangerous one. To have left the instruction in the form 
in which it was presented by the defendant, would, there¬ 
fore, it is submitted, have been confusing and unwarranted 
by the facts in the case. The qualification, “with reference 
to the elevator operator obeying the signals to stop at the 
second floor, if you find such signals were given,” qualifies 
the instruction so as to make it meet the requirements of 
the present case. 

2. Appellant further insists that the Court should have 
held that the plaintiff was guilty as matter of law, of 
contributory negligence, and that a verdict should have 
therefore been directed in its favor. Upon a motion of this 
character, which is equivalent to a demurrer to the evi- 
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dence, the testimony of the plaintiff and his witnesses as to 
the manner in which the accident occurred must be con¬ 
sidered as true. It is submitted without comment that the 
testimony of McCloskey and Renner makes out a prirna 
facie case of negligence on the part of the elevator operator, 
Locke. If the plaintiff had instructed the elevator operator 
to carry the car to some point beyond the fifth floor of the 
building so that the weights would have passed the car be¬ 
fore it reached its destination, then there might be some 
ground for the argument that the plaintiff, in occupying the 
position he did on the rim around the top of the cage, had 
assumed an unsafe position by reason of being in a position 
where he might have been thrown in the path of the de¬ 
scending weights. But the testimony of the plaintiff and of 
the witness Renner, is that the operator was instructed by 
the plaintiff to stop at the second floor. If this instruction 
had been obeyed, then there could have been no danger of 
contact with the descending weights. Hence the position of 
the plaintiff on the top of the car, had the operator done as 
he was directed to do, was a perfectly safe one. The negli¬ 
gence charged by the plaintiff is the failure of the operator 
to obey this instruction. 

Upon the subject of a trial court directing a verdict for 
the defendant upon the ground of the plaintiff’s contribu¬ 
tory negligence this court has said: 

“The cases are but few where the court can under¬ 
take to decide upon the evidence, as matter of law, that 
there is such contributory negligence as will preclude 
the plaintiff from recovery. As a general principle, it 
is only where the circumstances of the case are such 
that the standard and measure of duty are fixed and 
defined by law, and are the same under all circum¬ 
stances; or where the facts are undisputed, and but 
one reasonable inference can be drawn from them, that 
the court can interpose and declare, as matter of law, 
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that there is such contributory negligence as will de¬ 
feat the action of the plaintiff. As a general proposi¬ 
tion, a question of negligence is a question of fact, and 
must be submtited to the jury.” Railroad Company 
vs. Grant, 11 App., 114. 

The United States Supreme Court has expressed itself 
upon the subject in the following language: 

“When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the 
question is matter for the jury. It is only where the 
facts are such that reasonable men must draw the same 
conclusion from them, that the question of negligence 
is ever considered as one of law for the court.” Texas 
& P. Railway Co. vs. Gentry, 163 U. S., 353, 366. 

Question As to Whose Servant Locke Was, One for 
the Court and Not for the Jury. 

Counsel for appellant in discussing the fourth proposi¬ 
tion of law advanced in their brief, insist, “assuming that 
there was any evidence tending to show that Locke was the 
servant of the George A. Fuller Company, the question 
should have been submitted to the jury to decide under all 
the evidence under proper instruction.” In other words, it 
is claimed on behalf of appellant that the trial court instead 
of ruling as a matter of law that Locke was the servant of 
the Fuller Company should have left that question to the 
jury to decide as an issue of fact. It is believed that it is 
well settled that in a nisi prius court that issues of law are 
disposed of by the court and issues of fact alone are sub¬ 
mitted to the jury. If there were any conflict in the tes¬ 
timony in the present case in regard to the facts relating to 
the employment of Locke, the position taken by appellant 
would be a correct one; but such is not the case. The tes- 
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timony upon this subject is in accord. This is conceded 
by counsel for appellants. At page 29 of their brief they 
say, “we agree with the court below that there was no con¬ 
flict in the evidence upon the facts relating to Locke s em¬ 
ployment. ’’ If there were no issue of fact to submit to the 
jury upon this point it is respectfully submitted that it 
would have been grossly improper in the trial court to have 
left the question of the law applicable to admitted facts to 
the conjecture or guess of the jury. What the court did 
and what it is believed was the proper and only action the 
court could take upon the question of Locke’s employment, 
was, after it having been conceded by counsel for the de¬ 
fendant that there was no conflict in the testimony to rule 
as matter of law applicable to the evidence whose servant 
Locke was. The court ruled that Locke was the servant of 
the defendant, the George A. Fuller Company. Whether 
or not that ruling was justified bv the undisputed facts will 
be considered in the next branch of the argument. There 
certainly can be no question, however, that the court was 
correct in deciding the point of law instead of leaving it to 
the jury. 

The Propriety of the Ruling of the Trial Court in 
Holding as Matter of Law Upon Admitted Facts 
That Locke Was the Servant of the George A. 
Fuller Company. 

It is considered by counsel unnecessary to enter into a 
detailed review of the mass of testimony offered at the 
trial relating to the various services in which the elevator 
operator Locke had been engaged prior to the time of the 
hiring of the use of the elevators—their operation—by the 
Fuller Company to the Mackay Company. It is believed 
that it is sufficient in this connection merely to call to the 
attention of the court the following facts: Shortly before 
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the Mackay Company was ready to paint the elevator shaft 
Mr. Minte, its representative, called upon Mr. Baird, the 
local superintendent of the Fuller Company, and engaged 
from said company the use of the elevators—their operation 
—for a consideration of one dollar an hour. It will be ob¬ 
served that the Fuller Company did not furnish the ele¬ 
vators, the power and the operator to the Mackay Company, 
but furnished the work they did to said company for a 
price, as its own work, by and through its own instrumen¬ 
talities. When the Fuller Company in the performance 
of this contract placed the elevators at the disposal of the 
Mackay Company they were in charge of the operator 
Locke. Ix>cke continued to operate the elevators during 
the painting of the elevator shaft, subject to the signals of 
the employees of the Mackay Company. The question of 
who primarily and who ultimately paid Locke’s wages in 
view of this specific agreement on the part of the Fuller 
Company, it is believed, is entirely immaterial to this issue. 
It is also believed that the question as to whether Locke was 
ca/rried on the pay-rolls of the Otis Elevator Company or 
the pay-rolls of the Fuller Company is equally immaterial. 
The Fuller Company contracted with the Mackay Company 
to supply the latter with the use and operation of the ele¬ 
vators through its own instrumentalities as its own w r ork 
and under its contract it w r as its duty to do so. The opera¬ 
tor in charge of the elevators which it did supply was the 
man for whose negligence the appellee now r seeks to hold 
the Fuller Company. 

The facts in this case as far as the proposition of law 
now contended for is concerned, are practically identical with 
the facts in the case of Anderson vs. Standard Oil Com¬ 
pany, 212 U. S., 215, recently decided by the Supreme 
Court of the United States, and also the case of Sonneman 
vs. P. B. & W. Rv. Co., 38 Washington Law Reporter, 441, 




18 


still more recently decided by this court, and in which 
latter case the Anderson case is reviewed and considered. 
These two cases are still too fresh in the memory of the 
court to justify counsel in indulging in any lengthy review. 
It was the Anderson case which controlled the decision of 
the lower court in the case at bar. The opinion of this court 
in the Sonneman case was handed down after the trial of 
this case in the lower court. In both the Anderson and the 
Sonneman cases the negligent servant was held to be in the 
employ of the respective defendants upon conditions 
analogous, if not identical, with those which exist in the 
present case. It is unnecessary to make reference to any 
other authorities. In the Sonneman case this court in hold¬ 
ing that the trial court erred in deciding as matter of law 
that the negligent operator was not the servant of the de¬ 
fendant, uses this language: 

‘Tn determining whether he took a correct view of 
the law applicable to the facts presented, there is no 
occasion to review the many cases in which the ques¬ 
tion has been considered in application to facts more 
or less analogous. That has been done in a recent de¬ 
cision by the Supreme Court of the United States, 
which must govern our determination. The Standard 

Oil Company vs. Anderson, 212 U. S., 215.” 

********* 

“The judgment appealed from was entered upon a 
verdict for defendant, directed bv the court, in an ac¬ 
tion to recover damages for personal injuries. 

“The testimony for the plaintiff tended to show that 
he was foreman of a gang of men employed in hauling 
heavy freight for the Knox Express Company, and 
loading the same upon defendant’s freight cars for 
shippers. That on May 27, 1907, while loading certain 
heavy angle irons on a car of defendant, he was in¬ 
jured by the negligence of the engineer of a steam 

derrick used in helping to load the same. 

********* 

“The Knox Company undertook to haul the iron for 
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one Simon and load it in the car. By the custom of 
the defendant, freight in carload lots was to be loaded 
and unloaded by shippers. But to aid in loading heavy 
articles the defendant had, for a series of years, kept 
a movable engine in the yard equipped with derrick and 
boom, which was furnished without charge. The en¬ 
gineer was employed and paid by defendant and sub¬ 
ject to its discharge only. He was directed by the de¬ 
fendant’s yard clerk when and where to place the en¬ 
gine to accommodate shippers in their turn. The ship¬ 
per secured the freight to the boom and gave the sig¬ 
nal. 

********* 

“The appellee contends that the opinion in that case 
[the Anderson case] shows that the winchman 
would have been held to be the servant of the 
stevedore, for the time, had it not been for 
the fact that the oil company was paid for his 
services and the use of the machinery. We think that 
the conclusion would have been the same, had the oil 
company, like the defendant in this case, furnished the 
instrumentalities without charge. The essential fact, 
it seems to us, is that the defendant, Tor reasons satis¬ 
factory to it,’ undertook to do the hoisting itself, with 
men and machinery maintained for the express purpose 
of co-operating with shippers in the speedy loading of 
its cars. That it received no direct compensation for 
its part of the work seems immaterial. It would seem 
to be the duty of a common carrier to receive and load 
all proper freight tended to it. Its custom to require 
this to be done by shippers in carload lots seems to have 
been generally acquiesced in, and was doubtless one of 
the inducements to the lower rate usual in such ship¬ 
ments. As the ordinary shipper could not be expected 
to keep derricks upon defendant’s tracks for loading 
cars it is highly probable that agreement to furnish the 
labor in loading was largely influenced by the action 
of defendant in supplying the engines. Moreover, it is 
reasonable to presume that the defendant was inter¬ 
ested in the speedy loading of cars and the clearing of 
its tracks. However this may be, the fact remains that 
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for some reason satisfactory to it, the defendant hired 
the engineer, maintained the engine and derrick, con¬ 
trolled their movements and operation, and furnished 
their services to all shippers when needed. The ship¬ 
per drove his wagon to the car, the defendant’s yard 
clerk ordered the engine to the proper place, the shipper 
attached the freight and gave the notice to hoist, and 
the work proceeded in co-operation for the mutual ad¬ 
vantage. As said in the case cited, the defendant did 
not furnish the engine and engineer, but the work they 
did. 

“We are of the opinion that the engineer remained 
the servant of the defendant notwithstanding his tem¬ 
porary engagement with the plaintiff; and that it was 
error to direct a verdict for the defendant. The judg¬ 
ment will, therefore, be reversed with costs, and the 
cause remanded for a new trial in conformity with 
this opinion. 

“Reversed.” 

Locke at the time of the accident was willingly engaged 
in doing the work of the appellant with its consent and 
whether he was employed bv it or at all to do so is imma¬ 
terial. He is in law as to the appellee who was injured 
through his negligence to be considered the servant of the 
appellant. 

20 A. & E. Enc. (2nd Ed.), 181, 

Cooley on Torts (3d Ed.), pp. 1006-9, 

Union Ry. and Transit Co. vs. Kallaher, 114 ill. 

Supreme Court, 325, 

Pa. Ry. Co. vs. Roy, 102 U. S., 451, 

Oil Creek etc. R. Co. vs. Keighron, 74 Pa. St.. 316. 

Although the Otis Elevator Company in the first instance 
paid Locke’s wages the fact that it was afterwards reim¬ 
bursed by the Fuller Company is tantamount to the Fuller 
Company paying him in the first instance 

Mo. Pacific Ry. Co. vs. Jones, 75 Texas, 151. 
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APPELLANT’S VIOLATION OF RULE V OF THIS 

COURT. 

Counsel for the appellant, realizing that their bill of ex¬ 
ceptions is framed in direct violation of the rules of this 
court relating to such papers, have in the con¬ 
cluding paragraph of their brief and in advance of 
any objection to the bill upon that score, endeavored to 
unload responsibility for its defects upon the shoul¬ 
ders of counsel for the appellee. This attempt is 
unwarranted either by the record or the facts. If the 
reason which they assign for the violation of the rule is a 
sufficient excuse for the condition of their record, the rule 
could in no case, we submit, be enforced, because there is al¬ 
ways more or less difficulty in counsel agreeing upon testi¬ 
mony. Counsel for the appellee positively deny that they 
declined to agree to any narrative statement furnished by 
appellant that fairly stated the testimony. They further in¬ 
sist that in declining to agree to the “satisfactory digest of 
certain portions of the evidence’’ submitted by counsel for 
the appellants, they suggested proper modifications in the 
narrative which opposing counsel would not accede to. 
Counsel for the appellee consented to the bill that was set¬ 
tled, thereby admitting, and admitting only that it contained 
a correct statement of the evidence upon which the verdict 
in the case was founded. 

Capital Traction Company in Crump, 38 W. L. R., 
357. 

For the reasons urged it is respectfully submitted that 
there is no error in the record and that the judgment ap¬ 
pealed from should be affirmed. 

S. V. HAYDEN, 

HAYDEN JOHNSON, 
HERBERT L. FRANC, 
Attorneys for Appellee. 


